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PREFACE 

Existing conditions in the body politic constitute an open book 
from which all may read. All, as is inevitable, do not draw the 
same conclusions, but all do conclude that something must be done 
in order to preserve democratic institutions and insure orderly prog- 
ress for the future. 

It is but natural, even in a well ordered society free from grave 
economic and social questions, that there should develop a careless- 
ness and looseness of conduct, if not lawlessness, as the result 
of a war in which all the material resources of the country 
and the nervous energies of its people were fully drawn upon. 
This of itself is sufficient to prevent the immediate restoration 
of normal processes upon the return of peace. However, in 
a well ordered society consisting of homogeneous elements — a peo- 
ple from a common mould with the same traditions and aspirations 
— the task of returning to normal conditions should be easy of 
accomplishment. Governmental action conforming to the mature 
and well considered views of the majority should be all that is 
essential to the solution of any problems confronting such a people. 

Unfortunately for us the solution of our difficulties is not so 
simple. To the natural after-wartime unrest, there are added to 
complicate the situation for us economic and social questions of the 
gravest importance. 

The struggle between capital and labor has for years been be- 
coming more acute, and the after-war unrest has but made the 
situation more pressing. We are drifting into a sort of soviet ad- 
ministration of affairs in which, on the one hand, is organized 
capital, on the other, organized labor. The former, through the 
agencies usually employed, is attempting to hold its position of ad- 
vantage, if not improve it, the latter, through strikes or threats 
of strikes, is also seeking its own advantage. In numbers the 
combined forces of organized capital and organized labor constitute 
a minority of the people; and yet these forces are each acting in 
utter disregard of the public welfare and have brought about a 
condition of chaos in the industrial life of the country. 

We are now drifting into another political campaign during 
which there will be elected a President, a House of Representatives, 
and one third of the membership of the Senate. The two parties, 
Republican and Democratic, will go into the campaign with the 
issues of attack and defense concerning public events during the 
past seven years. It will be surprising if either party even ad- 
vocates any real constructive measures that might prove beneficial 
to the body politic. 

Even should the new Congress earnestly advocate and enact 
measures that would go far toward placing us in a position of 



orderly peaceful progress, and even though these measures were 
clearly within the powers of the Congress to enact in the opinion of 
the great majority of the Congress and persons familiar with the 
Constitution of the United States, there would be nevertheless no 
reasonable assurance that such measures would become effective 
as laws ; for it must not be forgotten that the Supreme Court of the 
United States can veto such legislation. 

Aside from the issues incident to the war between organized 
capital and organized labor, we have also issues incident to the 
inclusion within the electorate of large numbers of alien born and 
large numbers of Negroes, the political action of all of whom is in- 
consistent with the general welfare. 

What appears hereinafter is intended as a plea to Native Born 
White Americans, irrespective of sex, to so amend the fundamental 
law of the land that the majority of this body may determine the 
public policies and public acts of the country through their properly 
constituted representatives in the Congress of the United States. 

GEO. MALLISON. 
Elizabeth City Co., Va., May 30, 1920. 



CHAPTER I 

Democratic Principles Can Be Applied To Full Extent Only In 

Homogeneous Society. 

All mankind drinks at the well fed from the Spring of Hope. 
Each night we are hopeful of the day to come. Each morning we 
are hopeful of the day that has come; and, unmindful of the 
reverses and disappointments that the day may have held for us, 
we are, ere we lose ourselves in sleep, building again hopefully for 
the coming day. These hopes are as various as the objects of de- 
sire and as multitudinous as the sands, including within their 
scope the overweening ambitions of the arrogant as well as the 
petty schemes of the crook. But in the main the hopes of mankind 
spring from the individual desire for betterment that is not incon- 
sistent with, but rather promotive of, the uplift of the community. 
This forms the basis of all progress — the hope of wresting from the 
past safe rules of human conduct for future guidance, and from 
Nature's secrets valuable allies in the up-hill fights to come. Hope 
is coextensive with life itself, beginning and ending with it. 

Hope ever present has led the Race from the obscurity of pre 
historic time to its present high plane of development ; and, accept- 
ing either horn of the dilemma, from the time of the Fall of Man, 
or from his first appearance, there can be no serious doubt but that 
as time has rolled by we have progressed upward and onward. Our 
children after us and their children's children will for all time, or 
until the earth itself is dead or overwhelmed by disaster, continue 
on the march of progress in accordance with their inscrutable but 
none the less apparent destiny. But all individual hopes and am- 
bitions in the body politic must be merged in and controlled by that 
collective action which results in the attainment of the greatest 
public good, and finds expression in the maximum extension of 
democratic principles consistent with the public weal. 

There are numerous instances in recorded history that seem to 
test severely the faith of such of us as believe in the past, present 
and future continuous uplift of the human race, and the existing 
tumultuous insanity is the severest test of all times. However, we 
of America, even though we have for solution some vital problems 
that are peculiar to us, are none the less most fortunately stuated 
when compared with the European States ; and we should be able to 
bring ourselves back to normal methods of thought without super- 
human endeavor, and be the wiser and more efficient because of our 
experiences. 

The origin and character of primitive governments is a matter 
for speculation about which antiquarians do not agree; and it is 
therefore a subject upon which any thoughtful student of human 



affairs may venture an opinion without doing violence to the canons 
of good taste established by our literary mentors. 

We have more or less accurate knowledge of the conditions of 
life among savages of ancient and modern times ; and from this it 
may be concluded that, in so far as any political fabric may exist 
among any history-making savage people consisting of homo- 
geneous units, the government must be based upon the essential 
principles of democracy. Such matters as required concerted action 
were decided in assembly, and the authority vested in the chief or 
leader was the outcome of democratic concert. Thus it seems neces- 
sarily to follow that where the elements composing a body politic 
are homogeneous in all essential respects, the form of government 
established must conform to democratic principles. 

Perhaps a full disclosure of the history of mankind, if such 
were possible, would fail to record a single instance in which a prim- 
itive people has been permitted to develop in an orderly manner a 
civilization of its own unaffected by contact with surrounding peo- 
ples. Some may venture the assertion that the primitive peoples of 
Egypt were so isolated that the civilization attained by them was 
the orderly development of a homogeneous primitive people un- 
affected by foreign influences. Be this as it may, we have no 
reliable information as to an Egypt out of touch with adjacent and 
surrounding peoples, even though the physical characteristics of 
the country were such as to promote isolation. Possibly a greater 
knowledge of China will disclose the nearest approach to such de- 
velopment, but even here there must at least have been the subjuga- 
tion of tribe after tribe of kindred, if not of peoples with consider- 
able ethnic differences. 

From the earliest times the general concept seems to have been 
that surroundng tribes or peoples were legitimate objects of spoli- 
ation and subjugation. There was thus introduced as a result of the 
first steps towalrd intercourse between tribes or races, the principal 
of a dominant and a subject class within the same community, 
making more complicated the forces operating for and against the 
progress of an enlightened civilization. The same idea a little dif- 
ferently expressed is still extant ; for by common consent it is not 
contrary to good morals to exploit the so-called backward peoples of 
the earth ; and the principal function of international law, so far as 
it may be said to exist, is to ameliorate the conditions under which 
the same old rules of force are applied to such people, or to others 
more advanced who, because of their own self interest, stand in the 
way. 

When Rome appeared upon the pages of history, the peoples 
surrounding the Mediterranean had for untold centuries been sub- 
jected to the vicissitudes of war with its alternations of victory and 
defeat, opulence and want, mastery and slavery. The arrogance 



and vindictive cruelty of the conqueror or his thoughtless indiffer- 
ence to those under him, was placed in opposition to the plaints of 
the oppressed to which source alone could one look, when force was 
the sole arbiter, for expression of the fundamentals of justice. 
These peoples were, if not of the same race, closely akin, and in 
progress were much on the same level, though there may have been 
striking differences between the peoples at the extremes of the area 
included. 

The culmination of Roman civilization was reached when the 
will of that power was imposed on the peoples surrounding the 
Mediterranean, including all of Western Europe; and it is Central 
and Western Europe that we of America are most interested in as 
the home of our ancestors. 

Had the Romans of the Empire retained the manly virtues of 
the ancient Romans, the inroads of the Teutonic Barbarians might 
have been checked, and the later conquests might have been of the 
Barbarians by Rome, instead of the reverse. The Romans pos- 
sessed a superior knowledge of the art of war; they enjoyed a 
superiority in the instruments with which war was carried on ; and 
they had an immeasurable advantage in the wide resources in their 
keeping. But the insidious forces of artificial inequalities, the 
ramifications of which cannot be followed, and which formed the 
base upon which the State rested, could but result in the collapse of 
the whole mass under pressure from the Teutonic hordes. Em- 
phatically must this be the consequence where such inequalities 
are introduced among a people from the same mold; and it must 
be admitted that in all essentials the body of the Roman Citizens, 
particularly of Southern and Western Europe, approximated a 
common type — that no broad chasm or difference existed between 
the Roman, the Greek, and the Romanized Celt. Oftentimes the 
slave was mentally, morally, physically, and culturally the superior 
of the master. Wealth, luxury, and slavery preceded and made 
possible the extreme indulgences that resulted in undermining the 
whole moral fabric of the State, which, at its fall, rested upon three 
classes — the licentious wealthy, the shameless poor, and the slaves. 
Such State fell an easy prey to the sturdy and independent Teutons, 
among whom there was the greatest individual freedom, and among 
whom such government as existed was based upon the essentials of 
a democracy. 

Rome ceased to exist, and from her ruins modern Europe event- 
ually emerged, just as over and over again others have played the 
principal parts of their time merely, as it would seem, to make 
room for others still. May the commanding and lustrous place of 
America be held, through the shifting scenes of ages to come, un- 
diminished until the end of time! 

With the overthrow of Rome, the individual liberty and freedom 



for which the conquering Teutons were so much noted diminished, 
more and more ; and likewise there began the growth of that feudal 
system under which individual freedom disappeared, to arise again 
only during revolutionary periods from time to time. 

In the overthrow of the Empire, the conquering Teutons be- 
came the masters of large areas filled with riches, although they 
were in numbers much fewer than the conquered. If they were to 
hold what they had gained, some scheme of concerted action was 
required, and the final result of the plan adopted was the up- 
growth of the feudal system. It may succinctly be stated to have 
been a military government, imposed upon the conquered in lieu of 
such civil administration as they theretofore enjoyed. The military 
leaders in time assumed certain titles as civil administrators, and 
their followers, while freemen, were subordinate in the military 
sense to their leaders, and became designated by certain other 
titles that fixed their position in the civil body and gave them a 
station of superiority as relates to the conquered. The great body 
of the conquered became dependents attached to the soil, and their 
condition of serfdom was but little better than that of chattel slaves. 
There was in time a blending of blood, manners, and customs in 
which the refinements of the Latins dominated. However, the mili- 
tary or feudal system maintained itself intact for a long period, and 
it has left its marked impress on our own system of laws. 

The vicissitudes have in time operated to the benefit of the 
great body of the people. The usual course seems to have been 
invasion and organization of the territories conquered under one 
supreme head ; dissolution into a chaotic condition in which there 
were many petty and tyrannical heads ; the ascendancy of one over 
the other petty leaders and the union of their territories under 
one kingly government, the leaders thus overshadowed being of the 
nobility, but inferior and subordinate to the king ; the extension of 
the privileges of the body of freemen by the sovereign in order the 
more easily to break the power of the nobility ; and the final develop- 
ment of modern governments through the curtailment of the kingly 
power and the enlargement of that of the great body of the people. 

It may thus be concluded that, while democracy is the neces- 
sary form of government in a society composed of homogeneous 
units, the preservation of democratic principles in, a society com- 
posed of discordant and dissimilar elements can be effected only 
through the intelligent and active concert of an existing homo- 
geneous majority. 



CHAPTER II. 
Democracy In Europe In 1914. 

When the World War began in 1914 there were in Europe two 
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Republics, France and Switzerland ; four Empires, Russia, Austria, 
Germany, and the British Empire ; all other States being Kingdoms. 

In none of these States was government the instrument 
through which was carried into effect the will of a majority of the 
people in the exercise of a free choice based on individual convic- 
tion. In each the existing government was rather the result of 
contending forces that differed in the several states according to 
their enlightenment and industrial position and inherited political 
and racial ideas. 

In Russia indifferent intelligence of the few who exercised 
power of government was arrayed against ignorance of the masses 
, who were left in control of many vital matters of local government. 
The former gave Russia an outward appearance of great strength, 
but the combination lacked cohesion and, yielding to external 
pressure, resulted in the collapse of Russian government. Whether 
the ignorant Russian masses, accustomed to the management of 
their local affairs to a great extent, will find themselves sooner 
than did the better educated Frenchman who had no experience in 
governmental affairs prior to his Revolution, remains to be seen. 

Austria, feudal in structure, presented a medley of antag.- 
onisms. Industrially there was capital against labor, while the 
great landed estates produced the agrarian agitations ; and in every 
matter pertaining to the State there was brought vividly to the 
light the smouldering fires of race hatred between its numerous 
elements. Ignorance and illiteracy are handmaids, and these two 
added fuel to a tense situation. 

Germany presented the view of a people, the least illiterate of 
the great nations, transplanted bodily from feudal conditions to a 
leading position in the industrial affairs of the world. Into the new 
condition was carried the tinsel of the feudal system and much of 
its substance. However, the leaven of real democracy was slowly 
4 making its way among the people, although its impetus was much 
retarded by well advised social legislation— such as might beJ ex- 
pected in a democracy — thus satisfying demands that, had they 
remained unattended to, would have resulted in augmentation of the 
democratic forces. There can be little doubt but that, aside from 
political power incident to manhood suffrage which had not been 
fully attained, the condition of the German laborer was superior 
to that of any in Europe. 

In Germany was presented the anomaly of a feudalism demo- 
cratized, or, possibly more accurately, socialized. 

At the same time Great Britain presented another anomaly, 
that of feudalism being made reasonably safe by large pretense to 
democracy. In spite of all its boasted democracy, the lands in the 
British Isles were held in larger estates and in fewer hands than 
any European country outside of Russia; its laboring people were 



in a position less advantageous than that of either the French or 
German laboring classes; and the inequalities and injustices in 
modern industrial conditions were present and fully accentuated 
in Great Britain. 

Feudalism without the clink of swords, but with much of the 
tinsel and real substance, was preserved in this boasted democracy 
where titles were often distributed to the scandal of the people 
under the euphonious designation of honors conferred for distin- 
guished services. 

France presented the anomaly of an Imperialism administered 
by republican instrumentalities ; and within her borders were found 
the antagonisms elsewhere apparent as the necessary accompani- 
ment of modern industrial conditions, but tempered by a modicum 
of judicious social legislation and a wide distribution of land 
holdings. 

This is but a cursory summary of the conditions, political and 
social, in the principal European Powers in 1914 ; and, when con- 
sidered in contrast with the political and social conditions of Rome 
at the birth of Christ, progress during the nearly 2,000 years that 
have elapsed is rather such as to make mankind a diligent humble 
searcher for the truth than boastful of accomplishment. However, 
during this period much progress has been made. The general 
fund of knowledge has been much increased ; the general view of the 
public has been much broadened and liberalized, despite the many 
discordant elements and conflicting interests always present; and 
the accomplishment under the general heading "science" has been 
almost miraculous, and has placed in the hands of man many pow- 
erful instrumentalities for advancement. 

This accomplishment, slow and tedious as it may have been, 
is the work alone of the European branches of the White or Ruddy 
Races ; for a reasonably attentive reading of history seems to show : 

That whatever contributions the Hamitic or Semitic peoples 
may have made to civilization have been merged with the Aryan or 
European and come to us through the latter. The greatest, if not 
the sole, contribution from these peoples is the Semitic Bible. 

That the Chinese and Japanese civilizations have had no effect 
on the world beyond the limits of their respective borders, though 
Japan has recently entered into world relations and China is about 
to do so. 

That the Negro race is absolutely without history, and has 
had no influence on the world or its affairs except indirectly and 
remotely as its members were impressed into service by the 
superior races. 

That modern civilization is the work of European races — 
Aryan — unaffected by aliens of Asiatic or African descent. The 
Moor and Arab, once a threat to Europe, were finally driven from 
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Spain ; the Turk, likewise once a menace, will remain in Europe, if 
at all, by mere tolerance. Neither Moor, Arab, nor Turk can be 
said to have affected in any material way the trend or ultimate ac- 
complishment in European civilization, though the Saracens contri- 
buted to the fund of knowledge in science and architecture. 



CHAPTER III. 

Democracy In America. 

Our ancestors, to whose influence the shaping of our institu- 
tions is due, came to America during the period when the dominant 
force in political development was the curtailment of the kingly 
power. The times were turbulent, and the rudiments of learning 
were beyond any except the most ambitious, who overcome all 
obstacles, and those who were favorably situated in finances and 
also with respect to access to the limited educational facilities that 
existed. The last mentioned were such, generally speaking, as to 
tempt only the ambitious or those in whom from early training 
there existed pride in learning. 

Under such circumstances, as was naturally to be expected, 
political evolution was the work of the property-owning and edu- 
cated elements of the community, who, in all they did, acted with 
extreme conservatism. They had a less wholesome dread of en- 
croachments by the kingly power, separated from them by the 
broad Atlantic, than of the full realization of democratic principles 
by the great body of the people, who, without the advantages of 
modern educational methods, were as yet uneducated, hardy woods- 
men and adventurers, although they, the founders of our institu- 
tions, were fervent followers of democracy amongst themselves. 

The two sentiments here mentioned were keenly active in the 
leading characters in our Colonial and Revolutionary times, and were 
made very evident in the Constitution adopted by the thirteen 
original States, in which instrument the power of the Federal Gov- 
ernment was supposed to be limited to the barest necessities for 
such government, and the direct action of the body of the people 
was limited to the election of members of the House of Repre- 
sentatives. 

But whatever the form of government, — however clearly its 
powers may be set forth or circumscribed by written instrument or 
by custom acquiesced in from time beyond the memory of man, it 
is but the form or instrumentality through which the controlling 
forces in the land operate, and it must accommodate itself to the 
necessities of the time. 

The form of government as well as the operation of govern- 
ment under a given form, should lie within the will of an intelligent 



and competent electorate without undue hindrance in the processes 
required for change. Artificial obstructions placed in the pathway 
of orderly development, dam the stream of progress, pile up seas 
of discontent, and, when the breakingpoint is reached, permit the 
flood to sweep over the land, working destruction until spent, and, 
worst of all, waste the forces of progress. 

In its most democratic sense, government is the instrumen- 
tality by which the people regulate and control their own affairs 
in the body politic ; and in an ideal democracy the regulation extends 
no further than to such control of individual action as permits the 
greatest freedom, consistent with the general welfare, to individual 
accomplishment in the body politic as a whole. In other words, it 
is a practical application of the golden rule, and gives the greatest 
latitude to the individual promptings of self interest. 

But organized government, however much limited in power, 
necessarily involves the exercise of absolute power in certain par- 
ticulars and under certain circumstances. In other words, the 
powers must fully meet the objects for which government exists; 
and these powers can in most cases be used in the interest of some 
and to the detriment of others. Thus organized interests within the 
body politic have always before them the temptation to secure the 
government offices and exercise the governmental powers in their 
own behalf. This they do, and ordinarily it is of easy accomplish- 
ment against the unorganized forces that may be opposed. Thus 
we usually have government by a well organized small minority 
in which concessions are made, and such only, as are insistently and 
urgently demanded; and this applies to monarchies and demo- 
cracies alike. 

One of the lessons learned from history in regard to the devel- 
opment of modern governments — and the same tendency still exists 
— is that the governing body imposes its will on the whole com- 
munity in such manner as it deems to its interest, the only check 
being the extent to which measures may be carried with impunity. 
Government is, assumed to rightfully come from the top of the 
social system, whether based upon intelligence, wealth, heredity, or 
a combination of the three, and the privileges of the governing 
classes are only gradually and grudgingly extended to the outside 
orders. The latter are accepted into the privileged classes only upon 
the compulsion of necessity. If the ruling classes are wise, they do 
not push the excluded orders to the point of actual revolution, but 
concede just sufficient to avoid it. 

In all essential matters relating to the affairs of the body 
politic, the ruling classes have always stood solidly for the existing 
order of things and against all innovations demanded by those 
out side of their class. The latter have been regarded as unfit to 
partake of the privileges of the governing classes, and have been 
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excluded on the plea that their inclusion would be dangerous to the 
preservation of law and order. To sum up the matter — and it is in 
keeping with selfish, shortsighted human nature — the governing 
classes assume that the sole right of government is in them ; they 
possess certain valuable privileges ; they are careful to conceal these 
privileges, as far as practicable, from the body of the people; 
they will surrender these privileges, or permit the body of the 
people to enjoy them, only upon compulsion; and no device is left 
unemployed to convince the governed that they govern themselves 
in case there arises necessity for the deception. 

These are the fundamentals forming the basis of corrupt 
politics, and are the creed open or secret of not a few, unfortunately, 
of those who succeed in politics as a profession. These are the 
inherent evils of government — at least, the inherent evil tenden- 
cies — due to our imperfections, and are as applicable to our own 
Republic with its government by parties as to any modern civilized 
state. They are inherent even where the elements of the com- 
munity are homogeneous; and with us the evil effects are multi- 
plied and complicated because of the large foreign element amongst 
us, and an additional large element of Blacks who are by mandate 
of Constitutional Amendment made politically and consequently, 
in the eyes of the law, mentally, morally, culturally — in all that 
goes to make modern civilization — peers of the realm. 

It does not seem unreasonable, if what has been above premised 
rests upon substantial facts, to conclude that an ideal democracy, if 
attainable, can exist only among peoples whose units are homogen- 
eous and have attained the same degree of civilization ; that the in- 
troduction of artificial inequalities in a democracy undermines and 
weakens such democracy, if it does not necessarily destroy it; that 
where the body politic is composed of units not homogeneous and 
not of the same degree of civilization — the inequalities being inher- 
ent and work of nature's laws — one of the conflicting forces must 
dominate. Either the body politic must rest in the keeping of the 
higher civilization until such time as the inferior elements are fitted 
for participation in government through a peaceful orderly devel- 
opment, or the higher civilization must be obliterated in the ascen- 
dency of the less civilized or more or less savage elements. 

The fact that we keep a record of current events for the use of 
posterity is one of the marked traits that distinguishes us from our 
prehistoric ancestors and the higher orders of animal life. Hoping 
that posterity will be benefited by the records we now make, it is 
our duty to take to heart and apply in our body politic the lessons to 
be deduced from history. 

Human nature is so prone to err, that we often love our friend 
or neighbor for his mistakes, seeing therein some consolation for our 
own. This fault is not, however, the result of deliberate purpose ; 
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but arises, where self interest is not present to warp the judgment 
from inadvertence or inability to gather together and understand in 
their correct proportions all the elements essential to the formation 
of a correct conclusion. The united disinterested effort is always 
toward the attainment of better conditions ; and, whatever the pro- 
cess, it is based upon the assumption that the proposed action is in 
the interest of the body politic, and restrains the individual only in 
the interest of the whole, which, after all, is in the interest of the in- 
dividual as well. The accomplishment is eventually along that 
pathway of evolutionary progress which man seems destined to 
travel for all time, though sometimes enigmatically through error. 

With a full realization of the fallibility of human judgment, and 
with a knowledge of the fact that many a propagandist has been 
guilty of advocating error with zeal and with intolerance of all op- 
position, it is yet almost impossible to look with tolerance upon 
those who, when the facts glaring them in the face demand prompt 
remedial action, see nothing but good in the existing order and op- 
pose all change. Not every would-be reformer is entitled to consid- 
eration, and not any remedial legislation that may be adopted will 
prove to be the final answer to the matters that it proposes to rem- 
edy. Still, if it is realized that the prevailing conditions are such as 
demand immediate attention, then it is the duty of all to give heed 
to the situation and attempt to solve the matter in an orderly and 
paceful manner. It is useless to attempt to convince that class 
which finds itself satisfied with the existing order that things may 
not drag on indefinitely without any material change. That class is 
made up of such as enjoy special privileges over their fellow coun- 
trymen, arising either from unjust laws or the maladministration of 
existing laws, or from advantages that accrued to their ancestors in 
a like manner and came to them through inherited wealth. This 
class, prompted by self interest as they see it, is blind to the neces- 
sity for change ; and their perversity can be founded only in a firm 
belief in the ignorance and stupidity of the masses of the people. 
This same idea must have prompted the nobles of France in the 
blind pursuit of their course that led inevitably to the Revolution. 
This must have been, likewise, the crowning folly of the ruling 
classes of Russia. In both cases it led to Revolution. To one who 
dispassionately reads the events that led to the French Revolution 
and, so far as available, those leading to the overthrow of the Rus- 
sian government, whatever the outcome in the latter case may prove 
to be, it is beyond comprehension that some man or body of men did 
not arise with sufficient grasp of the situation to avoid needless 
bloodshed. It merely demonstrates conclusively that stupidity 
and ignorance is to be attributed not so much to the masses, but to 
that class which appropriates to itself the right to administer gov- 
ernmental affairs. These are but isolated cases of which history 
furnishes many, and show the extent to which privileged classes 
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with governmental powers in their hands may go. Any means jus- 
tify the end in view to privilege entrenched behind the bulwarks of 
governmental power. No possible future sacrifice of peace and 
comfort, of blood and treasure, acts as a deterrent, although defeat 
and loss to them must come in the end as the result of their perver- 
sity. They take the gambler's chance, and in the end harvest an- 
archy, the product of stupidity. 

The peaceful solution in all such cases, certainly so in these 
times, is the ascertainment of the will of the people through their 
electorate and the effective execution of the will so expressed. This 
brings to view the consideration of the Franchise as applied to the 
right to vote among our people, and the effective execution of the 
laws enacted. 

At this time the question of extending the Franchise to all 
women who are of age throughout the United States is receiving 
national consideration ; and there is little doubt but that a provision 
granting the Franchise to woman will be added to the Constitution 
of the United States. When this is done there will be universal 
adult suffrage in the United States. It is true that the States may 
introduce qualifications for its electors, but these qualifications may 
not discriminate as to race, color, previous condition of servitude or 
nativity ; and this in effect permits universal suffrage except in so 
far as it may be restricted by the exclusion of the mentally un- 
sound, criminals and illiterates . 

Such being the case one might say, the utmost degree of po- 
litical liberty has been attained and what further can be desired? 
You can go no further than permit each and every person of age to 
express his or her choice in the election of government officials, who 
are but the servants of the people and are elected to carry out the 
will of the majority ! This is specious and is shown to be fallacious 
on close scrutiny. 

The mere fact that every adult is permitted to vote for some 
government official does not make a Democracy or a Free Govern- 
ment. In order to constitute a real Democracy the relation between 
the exercise of the Franchise and the frame-work of the National 
Government (its Constitution) must be such that the operations of 
the government will be responsive to the will of the majority. 

In what follows an attempt will be made to show : 

That our government is not responsive to the will of the people. 

That from the foundation of our government to the present 
time, the theory upon which the government has been operated has 
been that the wishes of the people would be satisfied by an exten- 
sion of the Franchise without any corresponding enlargement of the 
participation of the people in the control of the government. 
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That the Supreme Court of the United States has become an 
Extra-Constitutional Legislative Branch of the Government 
through its own construction of its own powers. In other words, 
before a law may become effective it must not only have been passed 
by the House of Representatives and the Senate of the United 
States and have been approved by the President, or in case of disap- 
proval by the latter, passed by a two-thirds vote of the two Houses ; 
but it may be subjected to the veto power of the Supreme Court. 

That the welfare of the country imperatively demands that the 
Elective Franchise be curtailed, and that the people who enjoy the 
Franchise shall have a more decisive control over the legislation, 
policy, and administration of the government. 



CHAPTER IV. 
Government Not Responsive To Will Of People. 

It seems needless to reiterate the fact, and yet it cannot be too 
much emphasized that the Constitution as originally adopted showed 
conclusively that its builders had little faith in the capacity of the 
general masses for self government. The people could act directly 
only in the selection of members of the House of Representatives ; 
and the class included within the description "people" was a very 
limited one from which tt4r excluded all slaves, free negroes, In- 
dians, and freemen who did not possess certain property qualifica- 
tions or belong to one of the professions. The electorate was re- 
stricted to a limited number of freemen of the white race ; and at 
this time the States were not threatened with control by alien immi- 
grants, and no one had dreamed of putting the ballot in the hands of 
the Negro. Why this distrust of the masses? Well, the govern- 
ment erected was a new experiment in popular government even 
with a limited electorate. Previous political experiences were all 
applicable to the kingly governments of Europe, and the combined 
liberal movements for centuries had merely accomplished reason- 
able curtailment of the royal prerogative and the privileges of the 
nobility. It had secured the recognition of certain rights of free- 
men described as "inalienable," but which in concrete application 
often depended upon the condition of the parties affected and the 
temper of the times. These concessions were limited in extent and 
were applicable to but comparatively small areas of Europe. 

There are a number of apologists in America, unfortunately 
for us, who undertake to shift on us the burden of fault for the Rev- 
olutionary War. They would have us believe that our forefathers 
were an uncouth, wilful, insubordinate lot ; that the Revolution was 
due to their unreasoning passion over trifles ; and they would re- 
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write the school-histories in the hands of our children in the light 
of their new discovery. Short life to their new cult ! 

It is no secret that at the time of the Revolution neither liter- 
ature nor art nor science flourished in America. These are the 
products of leisure in a matured society that has received the im- 
press of its destiny, and has accommodated itself to its natural sur- 
roundings and settled down to work out its fate ; and they are not 
appropriate to or to be expected in the formative period of a new 
society among the nations. But be this as it may, there can be no 
doubt but that on the 4th day of July, 1776, there was conceived, 
and upon the adoption of the Constitution there was given birth to, 
the most enlightened government instituted by man since the ex- 
pulsion of Adam from the Garden of Eden. 

This, if true — and it cannot be doubted, proclaims the then body 
politic of America the most enlightened and farseeing politico- 
social body within history, and should forever shut the mouths of 
the apologists who slander our forefathers. 

With all its imperfections and inconsistencies in application, the 
government established represented the accumulated wisdom of 
more than 5000 years of history. It represented the highest de- 
velopment of government by members of the European race trans- 
planted to a new continent and as free as possible from the turmoil, 
strife, and race-prejudices always fomenting in the old land. But 
the fact that our forefathers did so well should not deter us from at- 
tempting to do better. Rich in their example, we should emulate 
them to the extent, at least, of making what they builded so well fit 
into the changed conditions. 

Since the adoption of the Constitution, but one amendment has 
been added that contributed in any way to the enlargement of the 
peoples' participation (the enlargement of the body of the people 
participating in government is a different matter) in the Federal 
Government. This is the 17th Amendment which provides for the 
election of Senators directly by the people, instead of indirectly 
through the State Legislatures as was formerly required. This 
Amendment was adopted almost 125 years after the Constitution 
became effective through its acceptance by the nine States neces- 
sary to its operation by its own terms. 

The arrangement of the Senators into three classes, so that one- 
third of their number is chosen every second year, is not changed 
by the 17th Amendment. Thus, in matters of great public import- 
ance, it may require a period of four years or more to change the 
membership of the Senate in order to properly meet the require- 
ments of the situation. 

The President of the United States is chosen by electors who 
are appointed in each State in such manner as the Legislature 
thereof may direct, each State being entitled to as many electors as 
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it has representatives in the national Congress, including its Sen- 
ators. 

In practice the different political parties nominate candidates 
for the Executive office in conventions held by them, and electors 
for the several candidates are nominated in the several districts of 
the respective States. The people vote for the electors of their 
choice, and thus by means of cumbersome improvised methods may 
be said to vote for the President, although the Constitutional pro- 
vision gives them no direct voice in the matter, and the electors thus 
chosen may legally exercise their own judgment as to the candidate 
for whom they will cast their vote. 

Any bill that has met with the approval of both Houses of 
Congress may be vetoed by the Executive, in which case it cannot 
become a law unless it receives the affirmative vote of two-thirds 
of the membership of each house. 

Even a bill enacted into law by passage in both Houses of Con- 
gress and approval by the Executive, or, in case of disapproval by 
him, enacted by a two-thirds vote of each House, may not neces- 
sarily become effective as the law of the land ; for almost any meas- 
ure so enacted may be brought before the Federal Courts by the 
mere suggestion that the law does not conform to the Constitution 
in some particular, and the Supreme Court of the United States 
may nullify the law as being in conflict with the Constitution. This 
has been resorted to so much that it may be said to be the usual 
procedure, where any law in any of its ramifications affects so- 
called big business, to submit the law to the Veto of the Supreme 
Court, the Veto becoming effective and final upon the majority 
vote of one out of nine. Thus the effective final opinion of one man 
is set in opposition to and overrules the collective judgment of the 
two Houses of Congress and the Executive, or in case of disapproval 
by the Executive, the collective judgment of two-thirds or more of 
the membership of each House. 

The powers granted to the Congress under the Constitution are 
of necessity such that their scope cannot be defined by reference to 
any fixed principles of law. The matter must be left to the wisdom, 
good judgment, sense of justice, and patriotism of the members of 
the Congress and the Executive under the binding oath that each 
constituent individual takes to support the Constitution. The ex- 
ercise of the powers granted is a matter of logic, good judgment, 
and common sense as applied to new conditions as they arise from 
time to time, and not one of expediency to be passed upon by the 
judiciary. 

What rule of law can furnish a guide for the determination of 
what is meant by the power "to regulate commerce with foreign na- 
tions, and among the several States, and with the Indian tribes ? by 
the power "to establish postof f ices and post-roads ? to make needful 
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rules and regulations respecting the territories of the United 
States ? to guarantee to every State in the Union a republican form 
of government, etc. ? 

The judges of the United States Courts are not elected by the 
people, but are appointed for life; are not subject to recall, and can 
be removed from office only by impeachment. Impeachment is pro- 
vided for only in case they become criminals or petty offenders ; for 
the Constitution provides only for removal "from office on impeach- 
ment for, and conviction of, treason, bribery, or other high crimes 
and misdemeanors." 

The Executive holds office for the term of four years. He has 
the power incident to the appointment of a host of officers. He 
may veto any bill that passes both Houses of Congress, assigning 
such reasons therefor as he may choose or to him may appear good 
and sufficient. 

He may carry on secretly a controversy with a foreign State, 
in regard to grievances either real or imaginary, to that point that 
the Congress may be compelled to declare war in defense of the na- 
tional honor and dignity upon first disclosure to them that such 
controversy exists. 

He may embarrass and seriously injure the whole people by se- 
cretly entering into negotiations for and framing a treaty without 
taking into his confidence or seeking the advice of the Senate, even 
though the power to negotiate treaties is given to him upon the con- 
dition that it is to be exercised "by and with the advice and consent 
of the Senate * * * provided two-thirds of the Senators pres- 
ent concur." 

We are of European extraction, and those of us in whose veins 
there does not flow blood from more than one of the peoples of 
Europe are negligible if there are any such. The Blacks are, of 
course, not taken into consideration. 

In such circumstances no war can be waged in Europe between 
two or more of the greater powers without exciting a lively interest 
among our own people. Few can or will look upon the scene with 
indifference. One will sympathize with the one party, another with 
the other. In most cases no logical reason can be deduced why the 
sympathy should be for this belligerent rather than for the other. 
The choice has often no more foundation in logic than the division in 
sympathy of the spectators in a neutral town over an athletic con- 
test or game between teams from far distant towns. Sometimes, 
and rather surprisingly, the ill will and lack of sympathy of a party 
will be directed against the belligerent from which the major por- 
tion of his blood is derived. It is impossible that the results should 
be otherwise than as stated. Should, however, either of the bellig- 
erents assail our rights during the progress of the war in such man- 
ner as to require a declaration of war on our part in default of reas- 
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onable reparation for injuries received and proper safeguards for 
our rights in the future, there would be no division among native 
born Americans and, outside of a possible negligible few, none 
among naturalized Americans even of the blood of the offending bel- 
ligerent. 

The difficult case is that in which the opposing belligerents, 
each and every one of them, has offended by violation of our neutral 
rights. In this case only the most even-handed justice formulating 
the impartial demands of our government as against the contending 
belligerents, can relieve the situation of dangerous dissension among 
ourselves ; for any other action is open to the criticism of partiality 
in becoming a partisan of one of the contending belligerents. Un- 
fortunately it is a fact beyond dispute that whenever European na- 
tions of any considerable sea-power have been in opposition as bel- 
ligerents, both parties have violated all neutral rights that aided in 
the accomplishment of the war if they might dare violate them with 
impunity. In such circumstances it is an easy matter for the Exec- 
utive to permit his private sentiments to enter into his public acts. 
He may make the issues with the contending belligerents subserv- 
ient to his personal wishes by condoning or underestimating the of- 
fenses of the one belligerent, while emphasizing and enlarging upon 
those of the other. 

The Executive cannot be recalled until the end of his term, and 
can be removed by impeachment only and for the same causes as 
may members of the judiciary or other civil officers of the United 
States. 

It would seem, from what has been above pointed out, that our 
frame of government as now constituted, and as carried out in prac- 
tice, is not, either in theory or in practice, that ideal democracy to- 
wards which we are ever approaching, but which we shall reach only 
when we arrive at human perfection. Furthermore, as it exists 
and in its daily operation and application, it is not even that practi- 
cal democracy justified by the general advanced condition of the 
people forming the body politic. 

What is the reason? The answer is, that among the great 
body of the people there are many elements that are totally unfitted 
to take part in or understand the workings of the instrumentalities 
that are kept in force and operation for the common good, the best 
interests of the community as a whole — government. 

The reasons for the participation of these unworthy elements 
in government are the shortsightedness and negligence of that por- 
tion of the body politic in whose keeping has been the destinies of 
our great land. We have been too interested in the accumulation of 
wealth, and have given too little regard to the future public welfare. 
We have at times been too bitter in our partisanship and too re- 
gardless of the future consequences of our acts, provided the im- 
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mediate object had in view was accomplished. Through it all we 
have cultivated the idea that our welfare might be safely entrusted 
to the courts, whereas a virile enlightened people should cultivate 
and enjoy the free and mature expression of its legislative will as 
the highest and dearest privilege of a free people. 



CHAPTER V. 

Franchise. 

What has gone before brings us to the serious consideration of 
the Elective Franchise — the right to vote; and the history of the 
elective franchise in our country cannot be intelligently understood 
unless at the same time due regard is had to the growth in power 
of the Supreme Court of the United States. The gradual extension 
of thS powers of the Court more than kept pace with the enlarge- 
ment of the Franchise, and thus alleged property rights were pro- 
tected from hostile legislation. 

From the foundation of the Government of the United States 
to the close of the career of Chief Justice John Marshall, the Grad- 
ual development of the powers of the Federal Courts was with the 
policy of controlling State action in conflict with the national policy 
or the Constitution of the United States. During this period the 
Court stated from time to time that it was vested with the same 
authority over the Congress as over the State Legislatures to declare 
acts in conflict with the United States Constitution null and void.* 
These assertions were doubtless the result of two things : one, the 
declarations of the Court thus made, obiter dicta (assertions of the 
court not involved in the decision of the case before it) , tended to 
allay the discontent of the State Rights men, who were somewhat 
content to accept the decisions restricting State powers, when they 
were led to believe that the same authority might interpose between 
them and encroachments by the United States upon the reserved 
rights of the States ; two, there was a gradual growth tending to- 
ward conviction with courage of assertion that the Supreme Court 
did possess the power to nullify an Act of Congress. The belief 
thus cautiously asserted at first was for the first time openly de- 
clared in the fulness of its effect in the case of Scott v. Sandf ord, 19 

* The Court in fact declared in the early case of Marbury v. Madison, 
decided in 1801, that the part of the judiciary act that purported to confer on 
the Supreme Court the power to issue writs of mandamus in certain cases, was 
unconstitutional in view of the fact that the Constitution enumerated the cases 
in which the Court had original jurisdiction and declared that it had appellate 
jurisdiction in all other cases. This decision might well have been passed 
over by those who believed in the right of Congress to be the judge of its own 
powers, on the ground that it was an expedient of the Court to excuse its 
inability to carry out its judgment in the case on its merits. 
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Howard, 393, commonly known as the Dred Scott Case, decided in 
1857. During this period legislation hostile to alleged property 
rights came almost entirely from the States. 

The second period in the development of court-power corre- 
sponds with the agitation of the tariff and slavery questions, prin- 
cipally the latter ; and during this time the policy of the Court was 
rather the protection of the States in the assertion of their reserved 
rights and against the legislation by a majority in Congress hostile 
to the extension of slavery into the territories by settlers from the 
South, or to the protection of slavery where it existed. 

This period stands in direct contrast to the former period of 
court-power development. During the first period the court's action 
was directed against legislation by the States in opposition to na- 
tional authority asserted through the Congress, while during the 
second period the Court's power was used to check invasion of State 
Eights by the Congress. During this latter development it was es- 
sential that the Court's authority to nullify acts of Congress should 
be fully accepted and reach its highest degree of assertion. 

During the second period the Court directed its attention to the 
protection of alleged property rights as affected by the Acts of 
Congress. 

Throughout both periods of court-power development as above 
indicated, the general trend was toward the extension of the elect- 
ive franchise to include all adult male freemen. At this time, even 
among those who looked forward to the eventual freedom of the 
slaves, no one seriously thought of putting the power of the ballot 
in the hands of such people. However, in many States immigrants, 
who had not become citizens but had declared intention so to do, 
were permitted to vote ; and it is assumed that in many States mere 
residence without such declaration of intention was deemed suffi- 
cient. This was doubtless due to two things principally. In the 
first place there is always present in every body politic one or more 
prevailing sentiments that show themselves in the public policies, 
acts, and laws of the community. Contemporaneously with the 
foundation of our government there arose a sentiment that our 
country was a place of refuge — an asylum for the oppressed of Eu- 
rope. This sentiment given world-wide publicity held us up in vio- 
lent contrast to Europe with its absolute governments, and was in 
a great part but an expression of our self-esteem. The other force 
operating to place the ballot in the hands of the foreign born was 
the division of the people into political parties. In partisan strife 
everything fades from view but the immediate results of election, 
and any and all voters are welcomed irrespective of eventual con- 
sequences upon the body politic. However, just before the slavery 
agitation became acute, there was on foot a movement almost na- 
tion-wide for restricting the franchise to Native Born Americans. 
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The third period of court-power development begins with the 
Civil War Amendments and extends to our present time. Taking" 
advantage of these amendments, which were intended merely to se- 
cure to the Negro the same political and civil rights that had been 
previously enjoyed under the Constitution by white freemen, the 
Court construed them to confer upon it a right to examine into the 
legislation of the several States in all cases whatsoever. 

During this period, when the Franchise was extended to all 
male adults, the Court rounded out its powers by the practical as- 
sumption of supervision over all legislation National and State. 

Thus as the result of judicial construction acquiesced in by the 
people, the National Congress and the State Legislatures lie pros- 
trate at the feet of the Justices of the Supreme Court of the United 
States. 

On the other hand, the War Amendments to the Constitution of 
the United States having placed the ballot in the hands of the Negro, 
we are confronted with these conditions as the result of democratic 
effort in the United States since the 4th day of July, 1776 : — 

1. The right to vote — the right to participate in the govern- 
ment—has gradually been extended to include every adult male in 
the country who has not had a criminal career or is not held in re- 
straint in some asylum for lunatics or feeble minded. 

2. In contrast with this criminal and insane enlargement of 
the franchise, stand the legislative bodies both State and National, 
shorn of the powers essential to proper functioning of any self-re- 
specting legislative body by being compelled to enact laws to meet 
the approval of the judiciary without even receiving a rule for guid- 
ance from the body whose approval must be had. 

Thus all male adults not criminal or insane may participate in 
the election of the Congress, but when so elected it is powerless to 
do anything of moment without the consent and approval of the 
Supreme Court. This has brought the Congress into disrepute, al- 
though the legislative branch of the government among a free and 
enlightened people should, if there is any difference in the affec- 
tions and respect of its people, occupy the first place over and above 
that of the Executive or Judiciary. 

A further consequence of this condition that results in the de- 
basement of the legislative branch of the government is the natural 
tendency of the people to turn toward the Executive with the hope, 
if not the expectation, that he will exert his powers to the accom- 
plishment of some useful purpose. This leads to an undue exalta- 
tion of the Executive Office over and above that justified by a proper 
concept of the executive functions. 

Thus the facts, so far as they pertain to the Federal Govern- 
ment of to-day, are : — 
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1. An all powerful Judiciary that can do nothing constructive, 
but can and does become an impediment to progress in that it may 
exercise the veto power upon all important legislation, the effect of 
which can be removed only by constitutional amendment agreed to 
by three-fourths of all the States : 

2. An Executive Office with great powers and in which the 
appetite for power grows : 

3. A Congress that fails to function ; and, 

4. A conglomerate ill-assorted electorate that lends itself to 
confusion and disorder. 

The truth of the matter is that an indiscriminate electorate con- 
taining a large foreign element and a great number of the Negro 
race is recognized to be unsafe, and in order to protect vested inter- 
ests government through the Judiciary assisted by a lame legisla- 
tive body is tolerated. 

American manhood demands a limited electorate from which 
shall be excluded the unworthy elements; the confinement of the 
Judiciary to its proper sphere, and the assertion of legislative au- 
thority in accordance with democratic principles. This is effective 
practical democracy. 

There is scarcely a publicist or law-writer of any note who does 
not recognize the fact that the privilege of voting is one that can be 
extended safely only as fitness for the exercise thereof is shown, and 
thus, indirectly at least, admit that democratic principles are capa- 
ble of practical application only between peoples of the same char- 
acteristics and in the same stage of progress. 

Blackstone says: 

"As to the qualifications of the electors. The true reason of requiring 
any qualification, with regard to property, in voters, is to exclude such persons 
as are in so mean a situation that they are esteemed to have no will of 
their own. If these persons had votes, they would ' be tempted to dis- 
pose of them under some undue influence or other. This would give a 
great, an artful, or a wealthy man, a larger share in elections than is 
consistent with general liberty. If it were probable that every man would 
give his vote freely and without influence of any kind, then, upon the true 
theory and genuine principles of liberty, every member of the community, 
however poor, should have a vote in electing those delegates, to whose charge 
is committed the disposal of his property, his liberty, and his life. But, since 
that can hardly be expected in persons of indigent fortunes, or such as are 
under the immediate domination of others, all popular states have been obliged 
to establish certain qualifications; whereby some, who are suspected to have 
no will of their own, are excluded from voting, in order to set other in- 
dividuals, whose wills may be supposed independent, more thoroughly upon 
a level with each other." * 

In considering the sentiments just expressed, it should be borne 
in mind that England of Sir Wm. Blackstone's time was not threat- 
ened with invasion by immigrants from foreign lands, nor was there 

*Shars wood's Blackstone *s Commentaries, Vol. I, p. 134. 
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within the confines of England an alien people of any character 
aside from the few foreigners there domiciled for purposes of busi- 
ness. His remarks were addressed to a people of the same blood 
who were derived from a common origin. 

His comment may appear disingenuous and seem to some to 
have been an apology for the requirement of a property qualifica- 
tion. Certainly the possession of property is not always one of the 
indicia of competence or worth. Perhaps he might more boldly 
have given better reasons, and yet the possession of property in his 
time, or the lack of its possession, may have operated with as much 
justice as any other arbitrary division in separating the worthy from 
the unworthy. Surely his reasons for excluding the unfit are good. 

Judge Thomas M. Cooley says : 

"Basis of Suffrage. During the last quarter of a century, while the 
agitation for an enlargement of civil rights has been violent, sentiment has 
had a great and extraordinary influence on public affairs in America. It has 
much affected the discussion of political privileges, and considerable numbers 
have insisted that suffrage was a natural right, corresponding to the right of 
life and liberty, and equally unlimited. Unless such a doctrine is susceptible 
of being given practical effect, it must be utterly without substance; and 

so the courts have pronounced it. In another place it has been shown 
that liberty itself must come from the law, and not in any institutional 
sense from nature; and still less can that come from nature in which 
all the people cannot possibly participate, and in respect to which, there- 
fore, positive law becomes absolutely essential in order to prescribe quali- 
fications, the possession of which shall be the test of right to enjoy- 
ment. A gift by nature must be absolute, and not contingent upon the 
State coming forward afterwards with uncertain and changeable enactments 
to name conditions, and point out the persons who may enjoy the bounty. But 
there is a further objection which is equally insurmountable: suffrage cannot 
be the natural right of the individual, because it does not exist for the benefit 
of the individual, but for the benefit of the State itself." 

"Suffrage is participation in the government; in a representative coun- 
try it is taking part in the choice of officers, or in the decision of public 
questions. The purpose is to keep up the continuity of government, and to 
preserve and perpetuate public order and the protection of individual rights. 
The purpose is therefore public and general, not private and individual. 
Whatever suffrage is calculated to defeat the general purpose, — whatever, if 
permitted, would tend to break up government, to introduce anarchy, and to 
bring upon the people the innumerable mischiefs which would follow from 
the destruction of public order, — is not only inadmissible on reason, but is 
proved by the consequences which follow to be condemned by the great Author 
of government. To say that one whose participation in government would 
bring danger to the State, and probable disaster, has nevertheless a right to 
participate, is not only folly in itself, but it is to set the individual above the 
State, and above all the manifold interests which are represented by it and 
bound up in its destiny. Such doctrine is idle. Suffrage must come to the 
individual, not as a right, but as a regulation which the State establishes as 
a means of perpetuating its own existence, and of insuring to the people 
the blessings it was intended to secure. * 



Principles of Constitutional Law, Cooley, pp 259-260 (Second Edition). 
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This is a clear, easily understood, short, and at the same time 
complete and illuminating statement of the principles that should 
rightfully control the limits within which the elective franchise is 
to be kept. 

Judge Cooley needs no introduction to the legal profession. He 
was born in Attica, N. Y., January 6, 1824. He was admitted to the 
bar in 1846, and was in 1858 appointed reporter of the Supreme 
Court of Michigan, which position he held for seven years. In 1864 
he was elected Justice of the Supreme Court of Michigan, and after- 
ward became Chief Justice of the Court. 

The work from which the last quotation is taken was intended, 
to use the words of the author in his preface, "for the use of stu- 
dents in law schools and other institutions of learning." It thus 
represents the mature judgment of a learned jurist in whom, be- 
cause of his environment and the passions of the times, there might 
have been excused violent agitation for Negro suffrage on grounds 
of alleged right. The judgment thus deliberately given carries with 
it the sanction of right reason and is sufficiently inspiring to stir to 
utmost endeavor the most lukewarm in the cause of sane govern- 
ment. 



CHAPTER VI. 

The Alien Born. 

The native born American transplanted in an alien land and be- 
coming a citizen or subject thereof, even under the most favorable 
conditions, could not hope, within the span of the remnant of his 
life, to accommodate himself to local conditions so as to think and 
act intuitively as does the native born. 

Possibly the most favorable condition for an American so trans- 
planted to a European country might be to find himself in England ; 
for he would here, at least, not have to acquire a new language. 
However, in his to him new country he would find himself con- 
fronted with many public questions that would be entirely new to 
him, and in regard to which he would be required to form an opinion 
in order to vote for candidates for office that represented one side or 
the other of issues formed upon such public questions. Among 
such questions might be the general foreign policy as applied to the 
world ; as to the continent of Europe in particular ; the general pol- 
icy as to the colonies ; that in particular as applied to the self-gov- 
erning colonies ; to India ; to Egypt, etc. There would be a host of 
other questions relating to internal affairs, about some of which the 
new subject might have a fair equipment of knowledge, the particu- 
lar matter being one requiring consideration and action in all civi- 
lized lands. But most of these internal questions would be so af- 
fected by local, hereditary, and institutional conditions that they 
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would be entirely beyond the comprehension of a new comer from 
different environments. 

Should our emigrant American land on the continent of Eu- 
rope with the intention of becoming a member of the body politic 
of some continental power, he would be confronted with the neces- 
sity of mastering a new language which he must not only learn to 
speak, but in which he must learn to think, as well, before he is com- 
petent to perform his part in the body politic along side of the na- 
tive. An impossible task! 

If it thus seems a preposterous impertinence for an American 
emigrant to Europe to claim ability to act reasonably with the same 
intlligence and understanding as does the native, by the same token, 
how can it be shown that all conditions of Europeans are entitled 
not only to citizenship in our land, but to participate in our govern- 
ment? 

The Italian who does not possess the qualifications required for 
participation in his own government may nevertheless come to 
America, acquire citizenship, and by his vote help (?) shape the des- 
tinies of this great land of ours. 

The Pole, who because of his own incapacity lost the independ- 
ence of his country, and who upon restoration to power regards the 
liberty thus bestowed upon him as license to murder helpless Jews, 
is nevertheless fit upon becoming an American citizen to assist ( ?)in 
shaping the national policies. The mark of political competence in 
a people is ability not only to govern themselves, but to deal fairly 
with alien minorities and political incompetents in their body 
politic. 

There is no intention here to single out the Italians and Poles 
as being more particularly unfitted to participate in our govern- 
ment than are many others. There may be degrees of inaptitude 
among them for participation in the government of America, but un- 
fitness exists in all alien born. 

In times of stress and danger when every act of the government 
should be based upon the mature and deliberate judgment of an en- 
lightened electorate, almost any poor misguided illiterate in our 
midst may by his vote nullify that of a mature statesman patriot ; 
and furthermore he may have been imported from Europe contrary 
to the spirit, if not the letter, of the law, to eke out an existence in 
a sweat-shop or to grovel in the bowels of the earth. 

There has been much hysteria during and since the war in con- 
nection with the foreign elements in our country. Some of this has 
had a basis of real fact for its excuse, if there can be any excuse for 
hysteria amongst us, while a great part of it has been hysteria pure 
and simple. However, when the whole thing shall have been sifted 
down, there will be found sufficient to make the native born Ameri- 
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can wake up and take into consideration the state of the Union as a 
whole without reference to parties or party policies. 

The spectacle of a legislative body here or a municipal body 
there, because of the foreign born element in its constituency, adopt- 
ing resolutions for presentation to the Congress, the President, or 
the Peace Conference, in regard to the distribution of war booty, is 
disgusting and makes some, at least, of us, not only regret the par- 
ticipation of foreign born in our government, but as well that we are 
of European extraction and that our forefathers were not indigen- 
ous to American soil. 

It is to be hoped of course that America will never cease to be 
keenly alive to the moving progressive sentiment that actuates the 
world from time to time ; and legislative resolutions, if not govern- 
mental action, in respect to these, are to be expected and are to be 
approved. But the source of American blood, its native born being 
of European origin, makes it essential for its peace that there shall 
be neither partizanship nor partnership in affairs European. If 
this be true, then so much the more is there reason for excluding the 
foreign born from participation in our government ; for the nearer 
the ties of European alien blood naturally the more active the sen- 
timent prompting the meddling in affairs distinctively European. 

Are the problems confronting us in the body politic such simple 
and easily arranged matters that mere residence furnishes a suffi- 
cient qualification for participation in government by all male 
adults who have not a criminal record and who are not mental de- 
fectives irrespective of nativity or race ? 

There were in 1914 about 14,000,000 foreign born in the United 
States. The largest part of this enormous number of immigrants 
may be included with sufficient accuracy of description under the 
heading "cheap labor." Their entry into the country was doubtless 
welcomed by such organized industries as could profitably employ 
labor of this character. Beyond question the impelling interests of 
the organizations mentioned, together with the active co-operation 
of transportation lines, both American and foreign, have resulted in 
the introduction into America of many immigrants who should have 
been excluded under the law had all the facts connected with their 
immigration been open to public inspection. 

Even conceding that these immigrants aid in the development 
of the country's resources and increase the wealth of the people, is 
the game worth the penalty that necessarily attaches to the situ- 
ation? Is there not such thing as dipping too deeply in our re- 
sources to satisfy the cupidity and vanity of the existing generations 
and at too great expense to those who come after us ? When there 
is a dispute between capital and labor about what is a just division 
of the products of the combination, does it make for the public good 
that great numbers of aliens are arrayed as participants in the gov- 
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ernment on either the one side or the other? 

When there is added to the complexities of the situation as it 
exists in the ordinary times of peace, the inevitable unrest and mind 
turmoil incident to an exhausting world war, do we not find that 
there is much for which we should condemn ourselves in the exist- 
ing frame-work of the body politic ? Had we paid a little more re- 
gard to the conditions in which our children are to live, might we 
have not built with a more durable foundation, and have avoided 
undoing things we have done ? 



CHAPTER VII. 
The Negro. 

Never was there a great war in which the passions of the par- 
ticipants were not so aroused that in the end the victors imposed 
upon the vanquished unjust and humiliating terms if they were in 
a position to do so. Perhaps the day will come when such statement 
as this cannot be truthfully made. That time, however, will have 
arrived only when war ceases between civilized states; for when 
they can stifle passion in war and conclude it upon terms just to 
each contestant, the differences that lead to war will be settled 
without resort to it. 

Our Civil War was no exception to the usual run of wars in 
this respect. The victors penalizd the vanquished. The penalty 
was contained in the War Amendments to the Constitution. The 
moral sentiment as to the equality of man was availed of in laying 
prostrate former enemies at the feet of their ex-slaves, members of 
the most backward of the human races to whom as a race civiliza- 
tion has meant nothing. Had these Amendments been carried out 
with the full effect intended during the passionate times of their 
enactment, the South would now be a wilderness and many millions 
of native born whites would ere now have been far along the road to 
degradation and degeneracy, or exiles from their native land. No 
charge is here made that the results indicated were deliberately in- 
tended to be brought about, however, vindictive partisan passion 
was blind to the eventual consquences. 

Had the conditions leading to the Civil War been the reverse ; 
had the North been a slave-holding community, and the South the 
victors against a Northern attempt at secession, the demands of the 
victors in such case would doubtless have been as far reaching as 
those actually embodied in the War Amendments. This, however, 
does not justify what was done and is not even persuasive of its 
correctness. 
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The condition of the slave when compared with that in his na- 
tive state was not without its compensations, and not a few disin- 
terested public writers who had traveled through the Slave States 
reported their condition as a more happy and contented one than 
that of large numbers of peasants in European countries. In all 
probability such people could not in any considerable numbers be 
introduced into the body politic of a civilized people and compelled 
to conform to the rudimentary customs of such society except under 
compulsion of restraint by the State or individual members of the 
society — slavery. But be that as it may, that any human being 
should be held in slavery, however degraded the race to which he 
belongs, is now repulsive to all ; and no one would advocate the re- 
enslavement of the Negro even if by such advocacy alone its ac- 
complishment were assured. This merely goes to accentuate the 
fact that the absence of a custom permitting or requiring a certain 
thing, and the consequent lack of social, political, or monetary in- 
terest that goes with the custom, clears the vision and permits a 
juste r conception of conditions and relations, if unaffected by out- 
side partisanship. 

The Negro when brought to America was held in bondage as 
well in the Northern States as in the Southern. The circum- 
stances of the times, aided by climatic and soil conditions, conspired 
to make the slave fit into the body politic of the Southern States. 
The same elements, on the other hand, militated against his use- 
fulness in the States of the North. In the latter section there was 
a gradual abolition of slavery which worked injury to no one, but 
there was no wholesale delivery from bondage. 

Thus in time the people of the two sections became sharply dif- 
ferentiated one from the other in matters social, economic, indus- 
trial, and political, though all were of a common blood. These dif- 
ferences were such as showed themselves sharply in the every day 
affairs of life and in all political action. 

The North then free from the stigma of human slavery, forget- 
ting it had not always been so virtuous in this respect, seized upon 
the half-truth that "all men are born free and equal" and held the 
South up to scorn and reproach for trafficking in human flesh. That 
"all men are born free and equal" is called a half-truth because, al- 
though all are free and equal under the law, not all have the ca- 
pacity to assist in forming the law; and the maximum attainment 
of democratic principles with human material is that compromise 
from which will result reasonably the best interests of the com- 
munity as a whole. 

The South, on the other hand, was confronted with an estab- 
lished social system which, as it seemed to them, was impossible of 
change with safety to themselves. The emigration of the great body 
of the slaves to their native Africa would have been a task physi- 
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cally impossible, and, if possible, would have involved unheard of 
voluntary sacrifices. That the Negro might live among them as a 
f reedman was thought to be impossible. 

Under such circumstances nothing but a revolution could 
change the fundamentals of the political structure in the South. 
Unable to free itself from the institution of slavery, and goaded on 
by critics in the North, the South saw its only course of safety to 
lie in the bold defense of slavery and the union of the Southern 
States for its protection if necessary. There can be but little doubt 
but many of the people of the South found it difficult to justify 
slavery on any other ground than expediency, or necessity as they 
saw it; and, confronted with this situation, they the more deeply 
resented the criticism of the people of the North who had given up 
slavery only upon its proving unsuited to their conditions. 

None of the original States can absolve itself from the stigma 
that attaches to the history of the Negro in America. There are 
now doubtless fortunes in the New England States the basis for 
which was laid in slave traffic. 

As a result of the Civil War and the War Amendments, it has 
been shown that both the North and the South were wrong in some 
of their conclusions. The South was wrong when it persisted in its 
belief that the Negro could not live amongst us as a f reedman. The 
North was wrong in its belief that he was fitted to participate in 
government, and is still wrong in so far as it may persist in such 
belief. 

The sectional strife ended more than one-half century ago. The 
wounds then made are healed, bitterness then engendered is but a 
memory, but there remain certain livid scars in parts of the War 
Amendments to the Constitution. 

We are now at the close of another great war, and are con- 
fronted with many domestic matters, none of which is sectional, 
that demand consideration at the hands of an intelligent electorate. 
But everybody, more or less, is running around in a circle. Not 
quite so many are shouting as were at one time, and those who are 
doing so seem to have pitched the voice in a little lower tone. How- 
ever there have been developed all sorts of "isms," and each indi- 
vidual seems to be proclaiming himself the only real patriot and 
what he stands for the only true Americanism. In this riot of 
opinions, the voice of the political incompetents — the foreign born 
and the Negro — is ,not stilled. To add to the confusion, the so-called 
League of Nations Covenant is in a fair way towards being made a 
party issue, thus distracting attention from important domestic 
matters, and at the same time possibly failing to definitely decide 
our foreign relations in accordance with the wishes of the people. 
Considered as a party question, there will be some who will follow 
the party view because of party discipline. Any fair consider- 
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ation, if it is to be considered by the electorate, requires that it shall 
be presented for action by the electorate free from party endorse- 
ment, and that it shall be presented from other points of view than 
those thus far impressed upon it by government agencies. If the 
electorate is to decide, it should be free to consider it from all pos- 
sible angles. 

Suppose this should be done, are we sure the result would in- 
dicate the real American sentiment? Can we say that anything is 
decided in the American way that is not in accordance with the 
opinion of the majority of the Native Born Whites? Can we safely 
say that anything is American that is not founded upon the same 
opinion? When the foreign and other public policies of our gov* 
ernment, and its legislative enactments, are based upon the mature 
and deliberate judgment of a majority of Native Born White Amer- 
icans, we may then assert with confidence what constitutes Ameri- 
canism. Until then no voice however potent in wisdom can pro- 
claim what is or what is not Americanism. 

The Negro owes to us thanks for such progress as he may have 
made, while at the same time he may have regrets for that awak- 
ened race-consciousness which must forcibly impress him with his 
limitations as compared with other races. 

The Negro has been in contact with every great civilization of 
which history gives record with the exception of that of China 
and Japan. He had the privilege of mingling with the members 
of the ancient civilizations that succeeded one another in the valley 
of the Euphrates. This information comes to us from the records 
of these ancient peoples, and not from the Negroes who are with- 
out records of any character whatsoever. 

Members of the Negro race dwelled among the ancient Egyp- 
tians, but none of them returned to their own people with civiliza- 
tion's message. Assyria, Greece, Rome — all reached to the Negro 
and took within themselves members of the race, but only as slaves, 
as servants. 

For more than 5000 years members of the Negro race have 
been brought within the influence of the great and dominant civili- 
zations of the times, and yet in his native home, outside of sections 
occupied by members of the European races, he moves and acts and 
occupies himself in much the same manner as he did 5000 years ago. 

Self-development, the contained power of succeeding genera- 
tions rising above the condition of their progenitors by their own 
efforts, exists in every race of mankind with the sole exception of 
the Negro. History testifies to the development of civilizations 
among all races except the Negro race. The Mongoloids are repre- 
sented in the civilizations of China, Japan, of the Mexican and 
Peruvian Indians, the Turk, the Hungarians, and others ; the Ruddy 
Races, in India, Persia, Greece, Rome, Modern Europe, and Ameri- 
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ca ; the Semitic Races, in the Hebrews, Carthagenians, Phoenicians, 
and Arabs ; the Hamitic Races, in Egypt and parts of North Africa. 

Some of these civilizations, even though self developed, have 
been unable to withstand the shock of contact with the more highly 
developed civilizations of other peoples; and, under such circum- 
stances, they have reverted to conditions more or less primitive, 
upon war with the higher civilizations or peaceful penetration by 
them, unless held in restraint by the latter. 

The Negro stands in striking contrast to the class just men- 
tioned ; for although he is incapable of self -development and in his 
native home goes unconcernedly about his savage pursuits just as 
he did at history's twilight, when transplanted among a foreign 
civilized people, now just as five thousand years ago, he chameleon- 
like reflects the conditions surrounding him. In other words, the 
Negro accommodates himself to the new conditions, is benefited 
thereby, and within his limitations performs a useful function in 
the body politic. The new circumstances under which he finds 
himself do not render him any more self -developing than he was in 
his savage state. If proof of this is needed we have but to look 
to the Island of Haiti, where the Negro for over 100 years has had 
all possible freedom to hew his own way. The result has been ret- 
rogression and the establishment of an international nuisance of 
such dimensions that it had to be abated by military occupancy of 
the Island by the United States. Liberia likewise has proved a 
staggering disappointment to those hopeful for Negro advance- 
ment. This is an explanation of that anomaly, so difficult of com- 
prehension by those who do not understand, that educational prog- 
ress of the individual Negro amongst us does not in any measure 
indicate his fitness to participate in governmental affairs. 

It should not be forgotten that the Negro is a great imitator 
and that he is possessed of a great degree of native eloquence. He 
takes what he conceives to be the best example for imitation, and 
he carries the impersonation to a marked degree of success. Remove 
the props and restraints of the civilization with which he is hedged 
about by the superior people and he would soon be prostrate at 
the feet of his ancestral idols. 

With more than 5000 years of history testifying to the con- 
clusiveness of this view, it seems incomprehensible that native born 
white Americans should, for an instant, think that, within the com- 
pass of 50 years as a freedman, the Negro may acquire fitness 
not only to rule himself but even members of the white race as well. 

Are you willing that the Negro should define for you what con- 
stitutes Americanism? 

In the matter of participation in governmental affairs by the 
Negro, we are confronted with certain stubborn facts making for 
disorder and unrest in the sections where the Negro is in large 
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numbers, and resulting in injury to the Union that can be removed 
only by Constitutional Amendment. 

The 15th Amendment to the Constitution of the United States 
provides that, "The right of the citizens of the United States to vote 
shall not be denied or abridged by the United States or by any 
State on account of race, color, or previous condition of servitude." 
This converts the privilege of voting, formerly lying within the dis- 
cretion of the several States, into a right, and places this right in 
the hands of the Latin, the Slav, the Teuton, etc., who may have 
become a citizen by naturalization, and the Negro, and the native 
born Jap or Chinaman, to the same extent as is done in the case 
of the Native Born White. In other words, any law that limits the 
class entitled to participation in government must do so by provi- 
sions that apply with the same force and effect to Native Born 
Whites as to the Negro, the naturalized citizen, or the native born 
Jap or Chinaman. 

After a struggle for many years, during which oftentimes force 
and fraud were the only instruments of self preservation, the people 
of the South have earned a sort of temporary relief from Negro 
dominance by the introduction of an educational qualification for 
the electorate. This is but a temporary expedient, and we are but 
passing the thing on in a more aggravated form to our children 
unless we act quickly ; for we are now educating the Negro, and as 
a result of this he is being fitted to overcome the existing disquali- 
fication. 

This brings us to the stubborn facts referred to above, and 
they are: 

1. It is an injustice to the Negro to preserve guarantees in 
the Constitution as to his participation in governmental affairs 
through the electorate, when, in the words of Judge Cooley, his 
inclusion in the electorate is not "susceptible of being given practi- 
cal effect." 

2. The exercise of the franchise by the Negro will place him 
in control of large sections of the South. The most sacred laws of 
self preservation forbid that Native Born Whites should ever tol- 
erate such condition of affairs ; and, when the Negro is able to over- 
come the educational disqualification now existing, recourse must 
again be had to force and fraud unless the fundamental law of the 
land is changed. 

It is an injustice to the Negro that the law of the land should 
give him the same rights to be included within the body of the elec- 
torate as are enjoyed by any other citizen, when the overwhelming 
sentiment of the country, at least among the thoughtful, is that the 
mandate of the law in this respect could be enforced only to the 
great injury of the body politic. 
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Far distant time may hold hidden in its womb a great ulti- 
mate development for the Negro race, although past events make 
one skeptical of such possibility. If so, the Negro as a race is in 
the infancy of his development, although, so far as can be inferred 
from facts in hand, his race is of equal antiquity with other 
branches of the human family. The immaturity of the race, what- 
ever its future, must be conceded from the point of view of history 
which furnishes the only criteria in such matters. This immaturi- 
ty merely complicates the existing situation so much the more. 
Havng been made undpr the law an equal participant in govern- 
mental affairs with other citizens, the withholding of his active 
participation in such affairs, if not actual governmental control in 
certain sections, opens up all possibilities of action that may be 
attributed to the grievously disappointed immature person. 

Manhood suffrage to the native born whites of America repre- 
sents the culmination of an age long strife, and even here the 
actual attainment in democratic progress is not to be measured by 
the extent of the electorate, but rather by the educational progress, 
good faith, and common purpose to promote the general welfare 
of the members of the body politic. In the gradual extension of 
the franchise there is no doubt that in many instances, the ex- 
tension made was not in keeping with the enlargement justified, 
but in few, if any, cases was there an enlargement of the fran- 
chise without regard to fitness. 

To gratuitously confer upon a great number of illiterate back- 
ward people the privilege of the franchise, and then afterward at- 
tempt to fit them for the performance of the duties incident to its 
exercise, is a perversion of the laws of nature and carries with it v 
the penalties for the violation of such laws. The evils of such 
procedure as this would be inconsequential if the effects of the 
acts of this people were limited to themselves; for in accordance 
with nature's laws they would work out that form of government 
appropriate to their condition. However, the enfranchisement of 
the Negro in its full realization would go far beyond this; for 
it would make him the dominant ruling force in large sections of 
our country. 

To say that the Negro vote can be controlled and for that 
reason there is no danger of Negro dominance, merely admits, if 
it is necessary to admit what should be selfevident, his incompe- 
tence, and at the same time proclaims the incompetence of those 
who hold such views. 

To deny him the political rights given under the law serves 
but as a constant irritant to a much inflamed condition. It makes 
the Negro a fertile field for exploitation by the designing and un- 
scrupulous; for to such there is furnished a plausible ground for 
approach in the guise of friend. It brings the law into disrepute 
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and makes for disorder and continued unrest, if not anarchy. To 
an immature race conscious of its own inferiority and rubbing el- 
bows daily with members of the superior race, liberty often means 
license to be offensive; equality must be asserted forcibly and in 
obnoxious ways ; and under such circumstances the denial of legal 
political rights can but accentuate these characteristics in the worse 
elements among such people. 

The only manly way in which the issue can be met is by 
changing the fundamental law. 

Put the Negro on his good behavior and give him to understand 
that the time for the consideration of his right to participate in 
the franchise will not have arrived until he shows fitness to do so. 
This will remove the injustice of the situation as it stands, and will 
stimulate him to his best efforts through holding out to him a re- 
ward for fitness and demonstration of worth. None can tell what 
the future holds, and as a result of orderly development the Negro 
may acquire political competence and carry conviction of fitness to 
those in whose hands should rest the final judgment. 

This is the only possible solution of the Negro question as it 
exists, and is in the interests alike of the Negro and the whites, 
and will operate for the public welfare. It is through no act of the 
Negro that he is with us, and he is entitled to the most tender con- 
sideration consistent with the public good. It is with a full and 
conscientious realization of our obligatons that this procedure is 
recommended as the only solution of existing conditions. 

Of course many Negroes will oppose such change, but upon its 
adoption the beneficial results will be at once apparent. The con- 
trast will be as marked as that between a sultry, dusty, murky, 
summer day before the storm breaks, and afterward when the air 
is washed clean and dry and cool and the brilliant sun bursts forth. 

The misunderstanding Negro sees in the existing conditions 
the laws assertion of social equality, and the great trouble arises 
from the offensive assertion of his conception of the law's guaran- 
tees in a 1001 ways that mean nothing to those who are not com- 
pelled to mingle with them, but so much to the man in the street- 
car, on the street, in the shop, and in the field, or wherever in our 
common pursuits we rub elbows with the Negro. The existing con- 
ditions lend themselves to the bringing about of these occurrences 
under circumstances that lead to public disorder. 

Under the proposed change the incentive for these petty an- 
noyances would be removed, the occurrences would cease, orderly 
progress and development would be resumed, and the Negro could 
be and would be protected in his full rights under the law. Peace, 
amity and good will would replace suspicion, unrest and disorder. 

The greatest injury to the public weal does not arise from the 
effects of the present situation upon the Negro, but lies on the 
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other side and relates to its effects upon the native born whites 
among whom the Negro lives. What follows is postulated upon 
the assumption that the full enjoyment of the franchise by the 
Negro would place him in control of large sections of our country, 
and that the whites in such sections will never submit to such con- 
trol. These two facts are essential to a correct appreciation of 
existing conditions and what may be expected in the near future, 
unless the fundamental law of the land is changed. 

The control of large sections of the South by the Negro is, 
for the time being, avoided by the operation of laws requiring cer- 
tain educational qualifications. This is but a temporary expedient, 
for the Negro is now being educated in order to make him a more 
useful citizen and as a part of the duty of the State to its citizens. 
By the same process he is being fitted to overcome the only obstacle 
that it is practicable legally to place in his way. When this condi- 
tion is reached what will be the situation? The State will have 
exhausted all the ingenuity at its disposal in placing legal impedi- 
ments in the way of Negro control, and he will have landed on the 
dangerous side of the last obstacle. The matter will then be out 
of the hands of the State. It will be able to do nothing more. If 
the control of affairs is then to be kept out of the hands of the 
Negro, it must be through the initiative of the individual in the 
State — the native born whites. The sole remaining defense in 
their hands will then be force and fraud, which can but make a 
bad situation worse, even though the most dreaded calamity of all 
may be averted. 

Until the situation finds some solution, that most compelling of 
all self interests, the preservation and defense of ones fireside, 
makes it impossible for the South to escape from that political ser- 
vitude in which she is held. The first and foremost consideration 
is the preservation of governmental control by the whites, and al- 
legiance to that organization which will insure this result is a first 
consideration over and above all other matters of vital public in- 
terest. Oftentimes, as all know, the stand of the political parties 
on public questions that arise from time to time may be the result 
of accident, or of political fencing in which the leaders on one side 
may, not inconceivably, find themselves supporting a view contrary 
even to their personal convictions. Under such circumstances in- 
dividual opinion in the rest of the Union may assert itself in the 
abandonment of party ties. Not so, the South ! There individual 
opinion must subordinate iself to collective party action, whatever 
the party may be committed to, for the organization must be kept 
in tact to insure white government. Thus a large section of the 
Union is often unable to express its real convictions upon political 
matters, or matters of policy, that arise for decision, owing to an 
ever present and imperious necessity of organization for one domi- 
nant and all controlling purpose. 
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This inability to freely participate in the governmental affairs 
of the Union is a species of political servitude and arises from the 
assertion in the fundamental law of the land, based upon sentiment 
and not fact, that the Negro is fitted to participate in government. 
Theory of government is exalted, while facts are ignored; 
sentiment is substituted for reason, and we plunge wildly 
along in the orgy of theoretical rights of man and ignore prac- 
tical sane democracy. The condition is extremely galling and mad- 
dening to many who are denied political independence under the 
compulsion of combatting a legalized theory that threatens the 
safety of their homes. 

When the Negro has met the educational qualifications now 
prescribed by law, the State will have exhausted its ability to en- 
act or establish bars against the Negro, and, as stated above, fur- 
ther action will rest in the hands of the individual. The use of 
force and fraud by individuals in the establishment and preserva- 
tion of a workable form of government — and that is what it will 
mean — can but result injuriously to all parties concerned. It will 
bring the law into disrepute; will undermine the moral fabric of 
the whole community, and result in disorder, anarchy, and inter- 
necine warfare. A reasonable degree of order will be possible only 
upon reestablishment of the Ku-Klux or occupation by armed forces 
of the United States. 

This condition will certainly work injury to the Union as a 
whole, and matters will inevitably grow worse unless some remedy 
is speedily applied. 

Why should we sacrifice the peace, safety, prosperity, and or- 
derly development of our democratic institutions upon the altar of 
sentiment ? If we persist in our course it can but result in despotic 
prevention of mob violence by the armed forces of a strong all 
powerful autocratic central authority. Would any other people 
confronted with like conditions, drift along as we are doing? Do 
you suppose that the people of Cape Colony, or the members of the 
Union of South Africa would consent to place the affairs of state 
in the hands of the native Blacks whom they have despoiled ? Such 
a proposition would receive scant support from any respectable 
authority. 

To sum up the situation^ the foreign born are incompetent to 
participate in American government because of latent sympathy 
for the blood from which they come, hereditary political convic- 
tions, and early political and economic environment ; and the Negro 
is unfitted because he is not self-developing, lacks in civilization, 
and has race aspirations incompatible with the public welfare. 

The inclusion of either or both of these in the electorate of the 
body politic furnishes a great mass of voters that may be swayed 
this way or that in response to organized propaganda in the hands 
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of the vicious or ambitious, and must greatly retard the orderly 
development of progressive democracy. 

The decision in this rests with the Individual Native Born 
White American free from party affiliations. Neither of the ex- 
isting parties will be interested in it; for they profit by the con- 
tinuation of the present order of things. Each party will continue 
to appeal to the vote of the foreign born in order to insure victory 
at the polls. 

As respects the Negro, the existing situation is much to the 
liking of the professional politicians of Republican pursuasion ; for 
to them it furnishes an easily controlled body of delegates for 
nomination purposes every four years. On the other hand, the 
professional politician of Democratic faith in the South will not 
look with favor upon any movement that will remove the Negro 
question from politics; for it would be disquieting to the "Inns," 
who in the respective States of the South control well-oiled, smooth- 
running machines that emit scarcely a murmur or purr in their 
operation. Occasionally, when the mantle of leadership is to be 
placed upon new shoulders for any reason, there may be a small 
flurry and a momentary flash of light from some independent soul 
who starts rebellion, but the ever present threat of Negro domin- 
ance soon brings all back quietly in the fold. 

In national matters the difference between the Republican and 
Democratic parties, aside from the Negro question, is that between 
the "Inns" and the "Outs." Both are ardent disciples of the doc- 
trine of "let-well-enough-alone," or laissez faire. Neither wishes 
to do anything to change existing conditions, and the issues that 
separate them are none such as goes directly to the welfare of the 
body politic, but are rather political expedients of the "Ins" and 
"Outs" — the policy of drifters. 

In so far as one may predict anything in regard to party align- 
ment in the South, if the fear of dominance by the Negro were re- 
moved, the majority of the Native Born Whites would be found in 
the ranks of the conservatives ; but, at the same time, a real sane 
liberal party would be made possible, whereas under conditions as 
they are a real liberal party cannot exist in this section. Real con- 
servatism regards existing conditons in their true proportions, and 
is willing to concede such changes as are in the interest of the body 
politic ; real liberalism, on the other hand, does not chase the rain- 
bow, but, viewing things in their correct proportions, demands such 
changes only as are in the interest of the body politic. Thus the real 
difference between the two is that the one is passive while the other 
is active. One partakes of the nature of the laggard, the other ia 
constructive — the builder. 

Citizenship does not carry with it the elective franchise as a 
right. To cast a ballot and participate in government is a privi- 
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lege and not a right; for participation in government necessarily 
involves consideration of fitness, and this requires the enactment 
of laws by the State prescribing qualifications that will be con- 
ducive to the best interest of the body politic as a whole. The public 
good should never be lost sight of, and the real menace to the 
general welfare resulting from the inclusion within the electorate 
of elements incapable of sensing the public needs cannot be too 
much emphasized. 

Democracy in its very definition proclaims the equality of the 
elements in the electorate ; and conversely equality in the electorate 
is essential to democratic results in government. But this equality 
is that of fitness, and can be found only where a people enjoy a com- 
mon civilization and have the same social and political aspirations, 
however much divergence in opinion there may be as to the instru- 
mentalities through which the common aims are to be attained. 

The solution proposed is made free from passion and preju- 
dice, is to the interest alike of all parties, and has in view the 
public good alone. 

The limiting of the right to vote to Native Born White Ameri- 
cans can raise no diplomatic question with any European power; 
for the regulation of the electorate is recognized as a domestic ques- 
tion by international law. If the electorate be limited by amend- 
ment as suggested, the road to orderly progress will be opened up 
and that to immaterial though distracting issues forever closed; 
for an unfit electorate furnishes an enormous field for exploitation 
by predatory interests or the unscrupulous demagogue. Issues 
may be made at will by properly organized forces to distract the 
public attention from governmental action contrary to the public 
interest, and the evils of this procedure can be avoided only by an 
interested and intelligent electorate capable of discriminating be- 
tween the real and the apparent. 

Depriving the Negro of the right to vote will remove him from 
a field of political contention in which his every act makes for dis- 
content and disorder; for the ultimate and indispensable accomp- 
lishment to him as a result of political action is, disguise it as you 
may, dominance. He fatuously dreams of bending the white man 
to his will, and in his delirium looks forward to the time when the 
white man shall be his servant. This is the inevitable result of 
political action by an immature non-self -helpful race. His removal 
from this field of action, which is dangerous alike to himself and 
all others, will place him in a position where he will receive the 
kindly attention of all ; and the inevitable result of this cannot be 
otherwise than to accelerate, under most favorable conditions, his 
advancement mentally, morally, and as an element in the economic 
order, and insure to him the full measure of justice. 

38 



CHAPTER VIII. 

The Constitution. 

The members of the Convention that framed the Constitution 
were familiar with the conditions of the country. Many of them 
had served in the Continental Army ; they had seen demonstrated, 
time and time again, the inefficiency of the Continental, afterward 
the Federated Government, for purposes of carrying on war; they 
had witnessed the vanity of the States in making large expendi- 
tures for militia forces that never operated with the army, and 
their jealousies in preventing full co-operation and efficiency when 
they did so operate with the army; they had also witnessed the 
imbecility of the existing government when peace was made — its 
inability to carry out the terms of treaties, to meet the national 
debt, or to do anything that pertained to a national govern- 
ment; they rightly measured the effect of the independent 
action of thirteen different States, particularly in the matter of 
commerce between them, and were aware of the prostration of 
trade and commerce; they were informed as to the absence of a 
circulating medium other than valueless currency ; the indebtedness 
of the great body of the people and the difficulty of payment in the 
absence of a proper circulating medium, and last but of not least 
importance the general temper of the people. 

Confronted with these conditions, and with a knowledge of the 
general demoralization of the people as the result of an eight years 
war during which all ties with the former government were com- 
pletely severed, the members of the Convention had little faith in 
the capacity of the people for self-government except under some 
form in which a powerful restraint was placed upon the popular 
will ; and the instrument presented by them as their completed work 
permitted the direct intervention of the people, then represented 
by a very much restricted franchise, only in the election of the 
members of the House of Representatives. The membership of the 
Senate was to remain in the hands of the legislatures of the States ; 
the President was to be chosen by electors appointed in such man- 
ner as the legislatures of the several States should direct, and in 
case no candidate received a majority vote of all the electors the 
choice was to be made by the House of Representatives. No law 
could be enacted other than by the concurrence of the House of 
Representatives, the Senate, and the President; and where the 
President disapproved , of a measure presented to him after its 
passage by both Houses of Congress, the disapproval being evi- 
denced by his veto, such measure could not become a law as it 
was presented unless it was passed by a two-thirds vote in each 
House of Cngress. 

The Constitution was the result of a compromise between sev- 
eral conflicting interests. The concentration of any and all au- 
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thority in the Federal Government had opposed to it the pride, 
jealousy, and particular local interests and institutions of the sev- 
eral States ; each State was jealous of every other State, the smaller 
ones demanding an equal share, the larger ones a greater voice, in 
any form of government that might be established ; and the prop- 
erty interests of the several States, not in themselves identical, 
were opposed to placing such interests, without restraint, under 
the control of a popular legislature, either State or National. The 
general welfare of the States and peace between them demanded 
Union. 

The instrument examined in the light of any circumstances is 
well deserving of great praise, because of its salutary protection 
of certain rights of the individual against governmental tyranny; 
and it would seem almost that the framers of this instrument were 
inspired, when the conditions under which it was given to the world 
are taken into consideration. It was a new experiment, an adven- 
ture into the field of civic administration in a manner and with 
means that had not heretofore been used. A written instrument 
set forth the powers of the 1 Federal Government, the division of the 
powers, the essential officers to carry them into effect, and it for- 
bade the exercise of certain powers by the States forming the 
Union. 

Most governments are the result of growth from pre-existing 
governments— a gradual growth and development; and what is 
referred to as the Constitution is nothing more than this: That 
certain principles of action that have become customary from 
long acquiescence are accepted and acted upon as the fundamental 
laws controlling the form of government — the manner in which 
governmental powers are used. These so-called Constitutions are 
not themselves immutable, but among the most enlightened and 
liberal governments are readily changed by popular will. 

The transition from Colonies to Independent States was easy 
of accomplishment so far as the individual States were concerned ; 
for each Colony had, when it severed connection with the parent 
State, a working form of government, the continuance of which 
depended merely upon the substitution of officials in sympathy 
with the new order for existing officials where they were not 
thoroughly so. But a government involving a union of the Colo- 
nies, the co-operation among which had always been discouraged 
by the Home Government, and subsequently a union between In- 
dependent States was an entirely different matter. A complete 
structure had to be erected where none had existed before. This 
was accomplished in the Constitution; and, owing to the temper 
of the members of the Convention, the provisions of the Constitu- 
tion were made immutable ; for amendment is almost impossible as 
provided for therein. The conceit of the members in attempting 
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to provide for all times to come is perhaps excusable when all the 
circumstances surrounding the making of the instrument are un- 
derstood. 

Immediately upon the organization of the government under 
the Constitution there began the separation of the people into two 
distinct parties, the difference between them being the difference 
in their views on the construction of the instrument. One party 
favored the view of a strict, if not literal, construction. This view 
necessarily confined the powers of the Federal Government within 
the strictest limits ; and the extremists of this view would require 
each act of the Federal Government to be referred to some clearly 
granted power before its validity should be conceded. This view 
may be said to have been the popular one; for the body of the 
people (by the people in these times is always meant that limited 
body that possessed the right of franchise) were suspicious and re- 
sentful of any governmental authority outside of that of the State, 
which was regarded as a necessary evil, and they looked upon the 
Federal authority as that exercised by a foreign power. The ele- 
ments of the other party were drawn more largely from the sub- 
stantial business, property-owning, and professional classes, cer- 
tainly throughout the North, and probably also in the South until 
the introduction of the tariff and slavery as political questions. 
These latter saw safety only in a strong central government, and 
their view of construction extended the powers of the Federal Gov- 
ernment, among the extremists, to the limits to which it could be 
carried by inference. They saw in the contentions of the opposite 
party a mere shadow of government with all the discord and dis- 
orders of the old Confederation ; the presentation of a weak front to 
the outside world, and within either civil war or disolution of the 
Union. The federalist, element was the stronger under the ad- 
ministration of Washington, who, when he saw the trend toward 
the organization of political parties along the line indicated, ex- 
erted himself to place in the Federal offices such as he had reason 
to regard as good government men — those in favor of a central 
government with, at least, all the essentials of a government for 
national purposes. Because of the appointments made by Washing- 
ton and his immediate successor, the government under the Con- 
stitution was started with the Nationalist view in the ascendency ; 
and for a number of years after the close of the term of the second 
President, the Supreme Court under the leadership of John Mar- 
shall held to the Nationalist view. 

When John Marshall was appointed Chief Justice the division 
of the people into two parties, Federalist and Republican, had be- 
come an accomplished fact. This separation into parties involved 
not only the division of the people in respect to the powers granted 
by the Constitution, but also the method by which the limitations 
on all powers, State or National, should be ascertained and de- 
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clared. The Federalists lodged their authority in the Supreme 
Court, while the Republicans, on the other hand, supported the 
right of the States to judge of the constitutionality of acts of Con- 
gress. Party feeling ran high. The villification, abuse, and passion 
of the times can be realized only by a student of the history of the 
time. It is scarcely possible that the members of the Supreme 
Court could have been free from partizan view, or could have re- 
pressed such views in arriving at decisions as to the powers re- 
spectively of the Federal Government and the States where such 
questions were involved, the questions themselves being essen- 
tially of a political nature. This is not impugning the motives of 
the members of the court, it merely records the fact that they are 
human ; and it cannot be doubted that the members of the court, 
during this period when a strong national character was attempted 
to be impressed upon the government, were actuated by the highest 
sense of patriotism and duty. 



CHAPTER IX. 
The Constitution And The Court. 

Leaving out of consideration entirely the question as to wheth- 
er it was ever intended that the Supreme Court should have power 
to declare Acts of the State Legislatures and Acts of Congress un- 
constitutional, nothing could be more logical than that the Supreme 
Court should have been used as the instrument for upholding a 
broad view of the powers of the Federal Government, and a corre- 
sponding restriction upon the powers of the State. The same court 
would have been used for the opposite purpose by a membership en- 
tertaining opposite views, and had their decisions upheld this view 
instead of the other it would have had much weight with the peo- 
ple ; for the courts had often been appealed to prior to the Revolu- 
tion for protection against what was considered unjust legislation 
by the Mother Country, and not infrequently the execution of such 
laws was rendered ineffective by the interposition of the local 
courts. Thus the courts may be said to have enjoyed the particular 
confidence of the people to a certain degree at least. 

Had the Executive openly and actively taken a part in estab- 
lishing a strong Central Government, or gone beyond his manifest 
duties as Executive, he would have brought down on himself over- 
whelming disapproval and would have for all time defeated the ob- 
ject he had in view. There would have at once appeared to the 
people the ghost of a Caesar, or that equally detested an Emperor or 
a King. The Legislative branch of the government, likewise could 
do nothing other than meet the manifest needs for legislation 
in the method laid down in the Constitution as reasonably con- 
strued. 
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The great majority of the cases that came before the Federal 
Courts related to private rights between individuals into which any 
fight of the respective States could be drawn only incidentally, or 
arose from conflict between State laws and the Federal Constitution 
or Federal laws affecting individual rights; and in most cases the 
rights thus drawn incidentally into consideration were not of such 
moment as to justify the States concerned in placing themselves in 
armed or other hostile opposition to the courts. Under such cir- 
cumstances the courts had ample opportunity to place before 
the people the provisions of the Constitution from the view-point of 
those who held that the instrument formed a government Supreme 
in so far as the powers granted to it were concerned, and in re- 
spect to which powers the States were subordinate. The Supreme 
Court was not slow to assert the fullest jurisdiction that might be 
claimed for it by its most staunch advocates, particularly in matters 
of conflicting interests between the States and the United States. 

Owing to the intense political feeling during the early days 
of the Constitution, it is possible that civil war or disruption of the 
Union might have resulted had the Supreme Court not intruded 
as sole arbiter where there was a controversy as to rights claimed 
under State laws conflicting with the Constitution or Federal laws ; 
and even conceding the extent of powers vested in the Federal 
Government by the Constitution to be a political one, the action 
of the court nevertheless lent itself to the orderly establishment of 
the Federal Government in a peaceable manner. Neither this Court 
nor any other force within the Union was, however, able to stay the 
Civil War, and as a result of the latter the Constitution has been 
made the dominant force in the land and the Supreme Court ac- 
cepted as its sole final expositor. 

Although it be conceded that the Supreme Court was the only 
branch of government whose acts could exert a healing and sooth- 
ing influence in spreading the Constitution over the land in op- 
position to State enactments, it is not conceded that what they 
actually did was most appropriate to the accomplishment of the 
results looked for or desired ; for, in the early days of intense po- 
litical feeling, there can be no doubt that the Court went further 
than they would have gone in more temperate times and under dif- 
ferent conditions. 

The Federalists, as described by the Republicans, were the 
aristocrats and the wealthy — the party favorable to a monarchy 
and friendly to England. The Republicans, as viewed by the Fed- 
eralists, were anarchists and "mobocrats," were opposed to all gov- 
ernment and favorable to the French. The former, to preserve 
property rights and alleged property rights from the effects of legis- 
lation by the multitude, would make the Supreme Court the final 
reviewing authority as to the constitutionality of all legislation, 
State or National ; the latter, to protect the people from the tyranny 
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of a strong central government, would interpose the negative of 
the State to acts deemed beyond the powers of Congress to enact. 
The economic and numerous other conditions of the times operated 
to produce the separation of parties along the lines indicated. 

If the Constitution created three co-ordinate and independent 
branches of the government — the Legislative, the Executive, and 
the Judicial — why should there be a distrust of the legislative 
branch alone, when all the limitations and checks upon the exer- 
cise of its powers are borne in mind? If the supervision of the 
acts of the Legislative Department, together with a conclusive 
veto upon such acts, be given to the Judiciary, how can the Legis- 
lative Department be any longer described as a co-ordinate and in- 
dependent department? 

That the States should declare Acts of Congress unconstitu- 
tional is absolutely inconsistent with a Union of the States, and 
could but result in anarchy. That they should wish to do so, showed 
a distrust of the expression of the people's will through the Con- 
gress. That the Supreme Court should be the final arbiter and 
have power to declare Acts of Congress unconstitutional, likewise, 
showed a distrust of the people's will as expressed through the Con- 
gress. 

State nullification would of necessity have led to anarchy 
within the Union, on the other hand, dominance of the Court has 
inevitably resulted in the enfeblement of the Congress and a 
nerveless government. But these were the alternatives presented 
for decision — the issue formed between the Republican party that 
came into power under its first great leader Jefferson, on the one 
hand, and the Supreme Court with a Federalist Membership, on 
the other. 

The most remarkable comment that can be made about the 
Constitution — and this is to the everlasting credit of the makers — 
is that fault is found not so much ^ith the Constitution — that is, 
with its provisions — as with the construction that the Supreme 
Court has put on them. Scarcely any reasonable reform now de- 
manded outside of limitation of the elective franchise fails to find 
authority for its immediate enactment in the provisions of the Con- 
stitution if they be reasonably interpreted. 

Inevitably, a written constitution being an instrument giving 
in general terms certain powers and placing limits upon certain 
others given, the ascertaining of the limits thus marked out and 
the confinement of the powers within such limits until extended 
by proper authority, is a political function, and not a justiciable 
matter referable to the rules of law and the narrow constructions 
of the common law courts. That the provisions of a constitution, 
made for all times and unchangeable almost by its own provisions 
— an instrument capable of meeting the vicissitudes of a people 
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for centuries to come by any reasonable interpretation — that such 
an instrument should have its provisions defined and limited by 
common law interpretation, or the expediency of laws enacted by 
Congress determined as in a debating society in accordance with 
the views of a majority of the judges, even though all powers of 
government be paralyzed, is dangerous beyond measure. It de- 
prives the government of powers plainly derived from the Con- 
stitution by reasonable construction, and renders it incapable of 
meeting new conditions as they arise, unless after years of agita- 
tion culminating in a revolution of sentiment, the error of the judi- 
ciary is corrected by constitutional amendment. It would have been 
far more safe, and far more in keeping with the principles of a free 
government, had the judgment as to the Constitutional authority 
of the Federal Congress been left to the two Houses of Congress 
and the President, the last with his legal advisers, acting conjointly 
in their constitutional capacity. 

Had the Supreme Court of the United States confined its doc- 
trine of nullification of laws to such cases as those in which there 
was plainly conflict between State and National legislation, and 
to cases in which there was plainly a prohibition against the legis- 
lation under consideration by the State or the United States, no 
great cause for complaint would have arisen. When an Act of 
Congress is declared null and void, the constitutional inhibition 
must be plain to justify the court in interfering; and while the 
Court claims to follow the rule stated, it has gone far afield and 
indulged in speculation as to policy and strained inference until 
the reasons for many of the decisions can be seen by those only 
who have made a study of the strained inferences and distorted 
application. Many of the most important cases in which Federal 
legislation was held to be unconstitutional have been decided by a 
majority vote of one out of nine. These decisions nullify the rule 
of the court itself, that the law must clearly contravene some con- 
stitutional provision before it can be declared null and void, other- 
wise four members of the court are unable to see what should be 
to them perfectly clear. 

It may be accepted as axiomatic with us that to accomplish 
the purpose for which government is instituted, it must interpose 
its authority to restrain the individual where such restraint is ne- 
cessary to the general welfare, and must secure to each individual 
equal opportunities for the enjoyment of life, liberty, and property, 
so far as the same is consistent with the enjoyment of like oppor- 
tunities on the part of others. 

While all may agree to the last general statement, there is a 
great divergence of opinion, when the rule is applied, as to what is 
a justifiable restriction on the enjoyment of life, liberty, and prop- 
erty, particularly as to the last mentioned. The treatment of this 
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subject, essentially one of public policy and political in its nature, 
should be within the discretion of an enlightened electorate acting 
through their chosen representatives in the Congress. The ac- 
cepted rule of the courts, however, seems to be that such restric- 
tions may be imposed in cases where they operate directly in the 
interest of public health or public morals; and, aside from these 
restrictions and those involved in the application of the common 
law governing nuisances, restrictions upon property and property 
rights, including watered stock in corporations, are frowned upon, 
although the unrestricted operation of greatly overcapitalized mo- 
nopolies has a greater effect upon the public morals, health, and 
general welfare than all other forces operating in the community. 

Life is God-given. Above all else it is held inviolable, and yet 
the State may take a life in the interest of the community. Liberty 
comes next in order of inviolability, and yet the State may and 
does deprive one of liberty when, in accordance with the legisla- 
tive will, it is deemed to the interest of the community. Property, 
while always last mentioned and very properly so, is yet essential 
to life ; and in so far as property may be said to have Divine sanc- 
tion it must be in this limited sense that each and every one is en- 
titled to the fruits of his labors. Where enormous aggregates of 
property in the shape of tools or machinery are put into operation 
by the owners through the means of an artificial person endowed 
with privileges and immunities not common to individuals, and 
when there is added to this aggregate an additional inflated value 
out of all proportion to its real value and limited only by the pos- 
sible earnings of the aggregate, and particularly when such aggre- 
gate draws to itself the control of the industry in which it engages 
— when such property is under consideration, it does not come 
within the class of protection with life and liberty. The aggregate 
is a creature of legislation fraudulently perverted by the artifice 
of man from any of the objects that might be imputed to the law 
in its creation. Its fruits are not the results of the labor of its 
owners, and its excess valuation is illegal and does not come within 
the 7 description "divine right of property" which right is classed 
with life and liberty in the matter of protection. It is beyond the 
pale of constitutional protection from its very nature, in so far as 
the public interest is concerned, and is subordinate to the latter; 
for it cannot be conceived that the Constitution will take within its 
protection what is in effect a public menace. Otherwise the very 
foundations of government are upset, and government exists but 
to give expression to the mandates of such interests. Such is the 
case to a greater or less degree, and the establishment of this con- 
dition has been rendered the easier through a long series of deci- 
sions by the court in which so-called property rights, including 
sundry privileges and immunities granted by the State in deroga- 
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tion of the common law rights and duties of the individual, have 
been given undue consideration when put in contrast with or ar- 
rayed in opposition to the public interest, or, as matter of fact, life 
itself. 

The Constitution directs that the judicial power created by it 
shall extend to all cases in law and equity arising under the Con- 
stitution, the laws of the United States, and to treaties made under 
their authority; to all cases of admiralty and maritime jurisdic- 
tion, and to certain other cases depending upon the parties to the 
controversy. 

The people of the States being in possession of all the sovereign 
powers of government except where restrained by the Constitution 
of the United States, and the latter being a government of limited 
powers, although supreme within such limits, it was inevitable that 
there should arise cases in which there would be a conflict of 
authority between the United States and a State or States. It was 
therefore essential that as to these matters there should rest in some 
body the authority to finally determine what was the constitu- 
tional requirement ux the matters in controversy. To insure sta- 
bility of government and to preserve the general government in the 
interest of all the people, it was essential that this power should 
rest with the United States; for it is not conceivable, except on 
the rarest occasions, that any unanimity of opinion could have 
been arrived at if the matter in controversy had been left to the 
tribunals of the various States. 

It is suggested that cognizance by the Federal Courts of cases 
of conflict between the United States and a State or States fully 
covers the constitutional grant of jurisdiction in "all cases in law 
and equity arising under the Constitution," but it has in time been 
accepted as going much further. 

When the realm of conflict between the governments State and 
National is left, the legislative authority, acting otherwise within 
the scope of its powers, is confronted with certain prohibitions in- 
tended for the protection of the individual in life, liberty and prop- 
erty. It would seem that the observance of these restrictions might 
have been left safely to the representatives of an enlightened free 
people, but the Supreme Court has assumed the function of final 
reviewing authority in all cases which have to do with the exercise 
of governmental powers of the National and State governments, 
not as in conflict with one another, but as applied to the individual 
in the State or the Nation. 

The Supreme Court of the United States, by a series of deci- 
sions dating from the first exercise of jurisdiction by it and intend- 
ed for the protection of alleged property rights, has so crippled the 
power of Congress to act for the public good that it now faces the 
situation without ability to act in the public interest ; and by a like 
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series of decisions affecting the powers of the State Legislatures, 
particularly those made since the Civil War Amendments, the 
States have been incapacitated from acting in any but the simplest 
legislative matters except by permission of the Supreme Court ; for 
any law involving a classification of the objects within its scope — 
and classification is essential in all laws — may, almost without ex- 
ception, be brought before the court for its approval or disapproval. 

This has caused an apparent listlessness on the part of the 
legislative branches of the State and National Governments, doubt- 
less the result of despair over their inability to meet the legislative 
requirements under a system, the evils of which they are beginning 
to realize ; and, unless relieved in the near future, it will inevitably 
lead to insincerity and carelessness on the part of the legislators, 
and it requires much optimism to fail to see in this a sign of de- 
cadence. 

Had the Supreme Court of the United States been a little less 
tenacious of the rights of property as opposed to the rights of the 
community, the question of curtailing or defining its powers more 
specifically by constitutional amendment might, yet be in the dim fu- 
ture. The tendency of the court, as the business interests of the 
country grew in volume and became diversified, has always been to 
free business from the shackles of both State and Federal control. 
There is no question that this attitude of the court arose from a 
generally accepted belief that it was fundamental with us that the 
individual should not be hampered or interfered with in the trans- 
action of private business. The doctrine of individualism is good. 
It is with its application that fault is found. Now that many of 
these private interests have assumed the proportions of monopoly 
and consequently become impressed with public interest, the situa- 
tion demands the protection of the public — all individuals outside 
of the monopolies — from exploitation by these immense resources 
in the hands of the few, the accumulation of which was made 
possible by the too tender regard of the court for alleged property 
rights and a misconception of the doctrine of individualism. Con- 
gress though possessed of ample power to meet the situation by 
any reasonable construction of the Constitution is confronted with 
a perfect maze of court decisions relating to these powers but none 
of which furnishes a safe rule for Congressional action. Thus 
Congress can but do its best, which is to carefully examine past 
decisions and frame a new law with the hope that it meets the 
Court's approval when carried before it, as it may be. 

The decisions of the court in nearly all, if not all, of the most 
important cases proceeded not from any imperative and unmistak- 
able demand of the Constitution, but arose from a construction 
based on expediency, as the court saw it, and was justified or an 
attempt was made so to do by resort to some principle of common 
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law or rule of statutory construction. The result is that there has 
grown up enormous aggregates of capital, assuming proportions of 
monopoly, uncontrolled and uncontrollable except by Constitutional 
Amendment, overawing the court, or voluntary recession by it from 
its assumed position. 

The question of expediency is ever present in the legislative 
mind, and, if what was expedient at one time proves to be inexpe- 
dient at another the remedy is easily met by new legislation. On 
the other hand the decision of a court, unless it reverses itself, is 
supposed to stand, and if decided upon grounds of expediency, it 
may later prove very troublesome under changed conditions. 

It is almost impossible for either the State or National Legis- 
lature to enact a law, particularly if it relates to any phase of the 
business life or commerce of the country, that cannot be taken to 
the Supreme Court of the United States if the party contestant has 
the funds with which to carry on the fight. The conditions that 
now confront us, since a mass of decisions made on the War Amend- 
ments are these : The Court has gone so far in its interference with 
legislation, State and National, pertaining to property rights, with- 
out stating any rule for legislative guidance, that it is now utterly 
impossible for it to establish any rule as to such matters, either 
for its own guidance or that of the legislature. This confusion 
works much to the detriment of all legislative business, to the an- 
noyance of the legislative bodies, and, it must be, also to the court 
that finds itself overburdened with needless work. No new law can 
be enacted and safely acted upon that has any reaching effect upon 
business, however urgent the public need, until it has been sub- 
mitted to the court for its approval or disapproval. This is not a 
loose statement unsupported by facts, but is a representation of 
actual conditions as will clearly appear upon examination of some 
of the cases decided by the court. 

When America obtained its independence there were innumer- 
able square miles of unoccupied territory that might be had by 
mere occupancy; the population, even in the most densely settled 
States, was sparse ; the method of life among most of the inhabi- 
tants was simple, if not primitive ; all wants, certainly those of the 
great body of the people, were easily filled, unless in the stressful 
times of war; and the education of the people was such as might 
be expected in a country sparsely settled, the principal occupation 
of whose people was supplying their simple needs in the process of 
subjugating a wilderness. Under these conditions there grew up a 
political sentiment which subsequently acquired the weight and 
force of a maxim of government and has been accepted as funda- 
mental : That the individual is to be unrestrained in his pursuit of 
life, liberty, and the enjoyment of property — the doctrine of indi- 
vidualism. 
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The America of today is entirely different. We live in an age 
of intense industrial development; science has come to the assist- 
ance of man in the transportation of men and goods, and in the 
mauf acture of the necessities and luxuries of life. No longer is it 
possible for the individual to shape his course to suit his whim or 
fancy. The industrial conditions of the day, in every branch of 
their specializations, production of raw material, transportation, 
manufacture, improvement in methods of manufacture, distribu- 
tion, etc., demand an army of trained men and the undivided ener- 
gies of the whole people. Confronting these conditions is a new 
generation well equipped with a general education, strong in spe- 
cialization, keen and inquisitive, broad of view, rich in experience, 
and perfectly capable of ascertaining the needs of the situation 
and pursuing to the end any course they may determine upon. 

The fact is we have come to the parting of the ways. There 
must be a reasonable regulation of the elective franchise and a 
larger freedom of self government given this limited body of 
American people, or eventually the ill-directed multitude will as- 
sume control and carry out the will of an unbridled majority. With 
the labor unions, on one hand, arrayed against privileged capital, 
on the other, the one demanding a larger share in the division of 
the products of its labor, the other striving to maintain its privi- 
leges unabated and still garner in the lion's share — with these ele- 
ments the vital forces in the community, we have all the ingredients 
essential to a disastrous and far-reaching explosion. The majority 
of the American people who give any thought to the situation, 
must conclude that it is time to infuse some sanity and common 
sense into the situation. 



CHAPTER X 
The Supreme Court Is Human. 

The prevailing opinion, as gathered from the publications of 
the country, including its press and the text books used in its 
public schools, gives to the courts a peculiar position of superiority 
and ascendancy as compared with the Legislative and Executive 
Departments and all other public servants. 

The reports of the courts are read by no one outside of the 
legal profession other than a few historians and publicists. Scant 
information of the decisions made from time to time, even those of 
great public interest, is contained in the news columns that reach 
the public. As a result of this the general public is not informed 
as to the attitude of the courts, and the consequent effect upon our 
institutions of this attitude. The youth of the country, so far as 
they have any instruction in the Constitution, are taught that it 
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consists fundamentally of a division of the powers of government 
into three Departments; that the Legislative Department makes 
the laws, and consists of a Senate and House of Representatives; 
that the Executive Department executes the laws, and is vested in 
a President, and that the Judicial Department consists of a Supreme 
Court and such inferior courts as Congress shall establish, and that 
it is the duty of the Judiciary Department to apply the law. It is 
instilled into the youth that these three departments of the gov- 
ernment are coordinate, equal, and absolutely independent. The 
fact that the Supreme Court of the United States may nullify an 
act of Congress by declaring it unconstitutional is not withheld in 
the instruction of the youth, but is given to him as a distinguishing 
mark by which our judicial system is set apart from and above 
that of all other peoples. These early impressions persist tenaci- 
ously, and it will be difficult to convince people with such early 
training that there is any room for improvement in the adminis- 
tration of justice either in the National or State courts. 

The members of the Judicial Department are recruited from 
the Bar. The members of the Bar — the lawyers — have from time 
immemorial been the butt of the witty and the foolish alike ; and in 
times of stress and disorder they have been as well the butt of 
the multitude's active displeasure. Much of this reputation is due 
to a few, as it is believed, unworthy members in the profession who 
bring it into disrepute ; and among these must be included such as 
lend themselves to devising means of evading the provisions of 
existing laws whether in behalf of big business, the little fellow, 
or the common crook. But the lawyer is not altogether bad. He 
performs a useful function in society. He handles cases that arise 
in disputes between man and man in which the rights of the re- 
spective parties are in doubt, and in which a close scrutiny of all 
the facts are essential in ascertaining the ultimate rights. On the 
other hand, he handles cases that arise from either passion or dis- 
honesty on behalf of one, if not of both, of the parties to the suit ; 
and in many such cases the lawyer prevents their ever reaching the 
court and encumbering the records. Again the lawyer in the pur- 
suit of his profession probably does as much real charity work as 
do. the members of the medical and other professions; and, after all 
is said, the body of the profession need not fear comparison with 
that of any other. 

Through training and experience they are familiar with con- 
troversial matters between man and man; they are versed in the 
methods of ferreting out the truth in such matters ; they are fa- 
miliar with the devices of the avaricious and dishonesty and the 
men selected from their body are thus eminently fitted for the judi- 
cial office. However, it is not conceivable that the members of the 
judiciary are prompted by any higher motives than any body of 
honorable men who may be called upon to sit in judgment between 

51 



the conflicting interests of parties. In other words, the sitting in 
judgment between man and man does not exalt the judicial office; 
it does not impart to the one so sitting any peculiar merit or invest 
him with any particular virtue ; for the same standard is required 
of him as is required of arbitrators or jurymen — that he should 
decide impartially between the parties under the law as would a 
reasonable and disinterested man. The same standard is required 
in the making of the laws by the legislature, and in the execution 
of the laws by the executive — disinterested and impartial conduct. 
If the functions of the judicial office are not inherently of a nature 
superior to the legislative and executive functions of the govern- 
ment, surely they may not become so because of the personality or 
qualifications of the person who fills the office? Whoever the in- 
cumbent, however great his qualifications, the judicial office, as 
long as it is filled by man, will of necessity be subject to and will 
show the weaknesses and infirmaties of human beings. 

The true judicial function is merely to apply the laws as en- 
acted by the legislative body. In its widest sense it is thus a 
branch of the executive authority, and has to do with the execution 
of the law in such cases where the law can be applied only after 
careful investigation and determination of facts in dispute, and not 
with cases in which upon the happening of certain contingencies 
the law may be executed as a matter of course. The administra- 
tion of justice was formerly a part of the kingly prerogative, and in 
the crude days of old justice was personally administered by the 
monarch. When the courts became fixed as to the place in which 
justice was to be administered, this authority was delegated by 
the monarch to his own appointed agents — the justices. In due 
course life tenure of the judges — tenure during good behavior — 
was regarded as of most vital importance in the protection of the 
body of the people in their rights, in that it was supposed to re- 
move the judge from under the influence of the Crown when the 
appointment was once made. Life tenure of judges with us in 
order to protect us against the violence of a majority — to protect 
us against ourselves — is purely an American invention, and is one 
in which we do not flatter ourselves overmuch. 

The Judicial Ermine has no curative effect. The corrupt man 
who dons the ermine will yet be corrupt ; the violent man, yet vio- 
lent ; the ignorant man, yet ignorant. An honest man who recog- 
nizes his own faults and makes all effort to correct them, would 
have no less trouble correcting them if he were in the judicial of- 
fice than he would have in any other office or in a private station. 

Ordinarily, if the judicial department applies the law in a 
particular instance in a manner that the people think contrary to 
their wishes as expressed by the legislative will, it is competent for 
the people through their representatives to enact a law as to the 
particular matter in accordance with their desires, and thus avoid 
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the evils of the inadequacy of the law or its incorrect application in 
the future. Under such circumstances the injury arising from an 
error of the court is not a matter of great consequence. However, 
when the court undertakes to define the powers Of the Legislative 
Department and in so defining them does not confine itself to the 
plain and undisputed provisions of the Constitution, but enters into 
the realm of speculation as to matters of public policy and things 
in their nature political, it is certainly time that any false glamour 
should be gotten rid of and the court made to appear in its proper 
light as one of the instruments of government established in the 
interest of the public and for the public good. 

The perfection of all government is not embodied in "Govern- 
ment by the Judiciary," and that it is is more or less the attitude of 
those who oppose curtailment of the power of the Federal Judiciary 
as applied to congressional enactments. 



CHAPTER XL 

The Development Of Nullification By The Courts. 

During the early settlement of America, the prevailing political 
sentiment in advanced European states had reference to the erection 
and maintenance of checks against -the arbitrary power of the 
monarch. Of course, there was always present that persistent force, 
sometimes active, sometimes dormant, operating to enlarge the 
body of the people participating in governmental affairs; but in 
the main the operating political forces during the period were di- 
rected, not to the enlargement of the body of the people taking part 
in the government, but to an enlargement of the powers of those 
who took part in the government, and the curtailment of the 
monarchial power. 

Referring to the judicial office, Chancellor Kent says : 

"The tenure of the office, by rendering the judges independent both of 
the government and the people, is admirably fitted to produce the free exercise 
of judgment in the discharge of their trust. This principle, which has been the 
subject of so much deserved eulogy, was derived from the English constitution, 
(d) The English judges anciently held their seats at the pleasure of the king, 
and so does the lord chancellor to this day. It is easy to percieve what a dan- 
gerous influence this must have given to the king in the administration of 
justice, in cases where the claims or pretensions of the crown were brought 
to bear upon the rights of private individuals. But, in the time of Lord 
Coke, (a) the barons of the exchequer were created during good behavior, 
and so ran the commissions of the common-law judges at the restoration of 
Charles II." 

The reference (d) above is as follows: 

"(d) The high judicial office in the ancient kingdom of Aragon, called 
the Justicia, and appointed by the king, having repeatedly and boldly pro- 
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tected private individuals from the persecutions of the crown, was, in more 
than one instance, removed from office at the instance of the king. To guard 
against the like prostration of the independent discharge of duty, it was pro- 
vided, by a statute of .Alfonso V., in 1442, that the justice should continue in 
office during life, removable only on sufficient cause by the king and the 
cortes united. Prescott's Hist, of Ferdinand and Isabella, i. Int. 108. This 
was the most ancient precedent in favor of the establishment of an indepen- 
dent judiciary, and it did great credit to the wisdom and spirit of the free 
states of Aragon."* 

In a state whose institutions had their origin in the theory 
that the monarch was the source of all governmental authority, it 
was essential to orderly progress that the judiciary should be as 
free as possible from influence by the monarch in order to protect 
the body politic from the evil consequences of his whims and fan- 
cies ; but no convincing reason can be advanced for placing the ju- 
diciary beyond the control of a free people whose affairs are in the 
hands of an enlightened electorate. 

The colonists who came to America were aware of the fact 
that the courts had often been appealed to for the preservation of 
rights guaranteed by the Magna Carta, or other instrument, or by 
custom; and they were appealed to for the same purpose when 
courts were established in the colonies. 

The frame of government of many of the colonies was a writ- 
ten charter, and when the home government went beyond the pro- 
visions of such charters, or against the interests of the colonists 
as they saw it, they appealed to the courts under the charter rights 
or their rights as Englishmen. When these facts are borne in 
mind, it can be seen that public opinion was shaping itself to the 
acceptance of the nullification of legislative acts by the courts 
upon the establishment of the government under the Constitution. 

In February, 1766, the judges of the court for Northampton 
County, Virginia, were of the unanimous opinion that the stamp 
act was invalid and unconstitutional in so far as it purported to af- 
fect the inhabitants of the colony. 

In order to stop commercial intercourse with the enemy, the 
Legislature of New Jersey, in 1778, made it lawful to seize and 
take before a justice both the person and goods of any person found 
coming from territory controlled by the British with goods in his 
possession. At the same time it was enacted that should either 
party demand it there should be a trial by a jury of six men and 
the verdict in such case should be final. A case arising under this 
law, and which resulted in conviction, was carried to the Supreme 
Court of the State where judgment was reversed and the goods 
restored, because the verdict was not given by a jury of twelve men 
— because it was unconstitutional in the language of to— day. 

On August 7, 1784, the case of Elizabeth Rutgers v. Joshua 
Waddington was decided in the Mayor's Court in the City of New 



*Kent's Commentaries, Twelfth Edition, Vol. I., p. 311. 
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York. During the Revolution the British forces occupied New 
York City and other portions of the State of New York. Many 
homes in the city had been vacated upon the approach of the Brit- 
ish, and were placed in possession of Tories by order of the British 
military authorities. To meet the demands of the times the Legis- 
lature enacted what was known as the Trespass Act under which 
damages could be obtained upon suit by owners against the Tory 
occupant, the latter being deprived under the terms of the act of 
the only defense possible — occupancy under military order. Mrs. 
Rutgers was a widow who had fled upon the approach of the 
British, and Waddington was a rich Tory who had occupied her 
house under military order of the British. Waddington was de- 
fended by Alexander Hamilton, and the law was held to be void — 
unconstitutional. 

The General Assembly of Rhode Island passed a law making 
certain paper money that had been issued legal tender at par with 
gold and silver, and prescribed penalties for violation of the provi- 
sions of the act. 

The case of Trevett v. Weeden arose under this act, and was 
decided by the Supreme Court of the State at its September term, 
1786. The Court decided the act was unconstitutional and there- 
fore void. 

The judges were summoned to appear before the General As- 
sembly at its next session, the summons being in the following 
terms: 

"Whereas it appears that- the honorable, the justices of 
the Supreme Court of Judicature, at the last September term 
of the said court, in the county of Newport, have by the judg- 
ment of said court, adjudged an act of the supreme Legislature 
of this State to be unconstitutional and so absolutely void ; and 
whereas it is suggested that the aforesaid judgment is un- 
precedented in this State and may tend to abolish the legisla- 
tive authority thereof, it is therefore voted and resolved that 
all of the justices of the said court be forthwith cited by the 
sheriffs of the respective counties in which they live or may 
be found, to give their immediate attendance upon this as- 
sembly, to assign the reasons and grounds for the aforesaid 
judgment ; and that the clerk of the said court be directed to 
attend this assembly at the same time, with the records of the 
court which relate to the said judgment."* 

Three of the five judges, two being ill, answered the summons, 
and one of them speaking for the three claimed that in matters 

♦McMaster's History of the People of the United States, Vol. 5, pp. 
398-9. The information contained in this chapter was largely obtained from 
McMaster's great work. 
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judicial they were "accountable only to God and their own con- 
sciences." Rhode Island had no constitution at this time other 
than the colonial charter granted by Charles II., in 1663, and she 
continued with this as her fundamental law until 1842 when she 
adopted her first Constitution. 

There were other cases in other states in which the state courts 
passed upon the validity of laws enacted by the legislatures prior 
to the adoption of the Constitution of the United States and its 
being put in operation between the states ratifying it. 

When the Federal Constitution went into operation, the condi- 
tions imperatively demanded the exercise of some central authori- 
ty in order to secure concord, unity, and concerted action for the 
purposes for which the national government was erected. The 
States forming the Union had been only loosely joined together for 
war purposes under the Articles of Confederation ; and the legisla- 
tion in each of the States had been enacted as though each were 
an independent sovoreign, as they were in fact, and without refer- 
ence to the other States with which they were associated. 

The first step towards a. going Union of States was taken of 
necessity by the Congress in the enactment of legislation for the 
establishment and operation of the National Government under the 
Constitution. But something remained to be done after the enact- 
ment of such legislation; for the State laws were in many cases 
in conflict with the Constitution of the United States, treaty stipu- 
lations, and the Acts of Congress. 

The people of the States, owing to the course pursued by their 
own courts in declaring acts of legislatures unconstitutional in the 
respective States, were prepared to accept similar action on the 
part of the Federal Courts ; and the Supreme Court of the United 
States was accepted as the final arbiter in all cases of conflict be- 
tween State legislation and the Constitution, laws, or treaties of the 
United States. 



CHAPTER XII. 

SOME OF THE DECISIONS OF THE UNITED STATES 
SUPREME COURT— CONTRACTS. 

The Constitution in Article I., Section 10, Clause 1, provides, 
among other things, that no State shall ''pass any * * law impair- 
ing the obligation of contracts/' 

Commercial intercourse between citizens of the different States 
had existed for many years, and one of the principal objects sought 
by the advocates of the Constitution was the removal of ill-ad- 
vised legislation of the States hostile to the free movement of 
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commerce between the States. This was accomplished by placing 
the regulation of commerce between the States with the Federal 
Government; and, in view of the fact that this vast and ever in- 
creasing commerce was based in contract, the States were for- 
bidden to in any way impair the obligation of contracts. To the 
lay mind this inhibition as to contracts would have been fully met 
by a due regard on the part of the States for the inviolability of 
contracts between man and man in the pursuit of his ordinary busi- 
ness affairs, and of its own contracts deliberately entered into in car- 
rying on its public works or other necessary governmental business. 
This too should have satisfied the legal mind. However, the in- 
genuity of the paid advocate in cases that arose from time to time, 
the political complexion of the court, and its fear that alleged 
vested interests might suffer at the hands of the State Legisla- 
tures, caused the courts to extend the scope of this inhibition by 
construction so as to maintain the greatest possible supervision 
over the State Legislatures; and the four cases that follow were 
decided by the Supreme Court under the contract clause of the Con- 
stitution. 

It is hoped that the quotations from these cases and the limited 
comment thereon will prove sufficient to show the evil effects of 
Government by the Judiciary in so far as relates to curtailment of 
State authority not in conflict with National powers, or imperative- 
ly required by the Constitution itself. 

Fletcher v. Peck* 

The close of the Revolution found some of the States claiming 
title to large areas of territory in the occupancy of the Indians. In 
some cases different States laid claim to the same land, and there 
was also considerable sentiment to the effect that the lands in 
question were held as the common property of all the States, or 
that they should be so held. 

Georgia at this time made exclusive claim, subject only to 
extinguishment of Indian title therein, to the larger part of the ter- 
ritory now included within the limits of the States of Alabama and 
Mississippi. In 1788 Georgia offered to Congress under certain 
conditions a strip of this territory 140 miles wide. The conditions 
were not satisfactory to the Congress, and counter proposals were 
made to Georgia which were in turn unsatisfactory to the State. 

In 1789 the General Assembly of the State provided by law 
for the disposal of 25,000,000 acres of land about the Yazoo River 
in three parcels to as many companies for the sum total of about 
$200,000. The State was not to concern itself in regard to the 

♦The facts in this case were obtained from "Georgia and State Rights," 
by Ulrich B. Phillips, published in Annual Report of American Historical 
Association, 1901, Vol. II., where not obtained from report of the case itself 
(6 Cranch, 87). 
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extinguishment of Indian title or claims of settlers that might 
be found within the area. The purchasing companies failed to ful- 
fill the conditions of purchase within the two years allowed for 
this, and consequently the proposed sale came to naught. 

Some of the parties interested in the former land deal that 
failed of consummation, together with others, secured the passage 
of another sale act by the General Assembly through bribery of 
some of its members and by other improper means. The act was 
passed on January 7, 1795, and provided for the sale of 35,000,000 
acres of the Yazoo lands, the greater part of the States of Missis- 
sippi and Alabama, in four parcels to four companies for $500,000. 

President Washington, upon receiving information in regard 
to the proposed sale, brodght the matter to the attention of Con- 
gress for their serious consideration on the ground that the in- 
terests of the United States were involved. No action was, how- 
ever, taken by Congress at this time; for it was understood that 
the people of the State were about to take action to invalidate the 
sale. 

With the spread of the news of the passage of the act and the 
methods used to secure its passage, the indignation grew. Upon 
the consummation of the deal by the grant of the lands to the re- 
spective companies, the feeling became so bitter that a conven- 
tion of the people of the State was assembled in May, 1795, and 
condemned the act and asked for its repeal by the next General 
Assembly. William H. Crawford, afterwards cabinet officer, op- 
posed the sale act; and James Jackson, United States Senator for 
Georgia, resigned his seat in order to become a candidate for the 
State Legislature and take part in the fight for the repeal of the act. 

On February 13, 1796, the General Assembly passed the repeal 
act. It nullified the sale made under the former act ; directed the 
act and grants made thereunder be expunged from the records; 
provided that the former law and grants and deeds thereunder 
should not be received in evidence in any court except in suits be- 
tween individuals for the recovery of money from grantors under 
deeds purporting to convey titles to the lands in question ; and fur- 
ther provided for the repayment of money paid into the State Treas- 
ury on account of sale. In connection with this it is pertinent to 
say that in the new Constitution adopted by the State in 1798, pro- 
vision was inserted in regard to the nullification of the Yazoo sale 
and the return of all monies paid for the lands. 

On March 2, 1797, a committee of the United States Senate re- 
ported adversely on Georgia's claim to these lands, but recommend- 
ed that commissioners be appointed to work out an agreement with 
the State in regard to the lands, and that a Territorial Government 
be established after obtaining Georgia's consent. 
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In April, 1798, Congress provided by act for the appointment of 
commissioners to confer with Georgia, and also provided for the 
government of Mississippi Territory ; and in June, 1800, Congress 
by another act confirmed that of 1798 and put into operation 
the territorial government, although each act provided it, should not 
operate to impair the jurisdiction of Georgia, and the consent of 
Georgia had not been obtained. 

Toward the end of the year 1800 the General Assembly of the 
State by resolution remonstrated with Congress because of its acts. 
On February 28, 1801, a committee of the House of Representatives 
reported that no action on the remonstrance was necessary since ne- 
gotiations for the cession of the territory were well under way. 

On April 24, 1802, the final agreement between the United 
States and Georgia was ratified. In it the western boundary of 
Georgia was fixed; the lands to the westward were ceded to the 
United States with the understanding that $1,250,000 was to be paid 
to Georgia because of expense to her on account of the lands ; and 
the lands were to be used for the benefit of all the States, except that 
5,000,000 acres might be used in settlement of the Yazoo claims. 

The Yazoo claimants petitioned Congress from time to time for 
relief, and finally the case of Fletcher v. Peck was brought into the 
Federal Courts in 1809. 

On May 14, 1803, Peck in consideration of $3,000 conveyed by 
deed of bargain and sale to Fletcher 15,000 acres in an undivided 
tract of the Yazoo lands. This was a part of the tract conveyed by 
the Governor of Georgia to what was known as the Georgia Com- 
pany (1) on January 13, 1795; by the company to James Greenleaf 
on August 22, 1795 (three months after the meeting of the state 
convention that condemned the sale because it had its inception in 
fraud) ; by James Greenleaf to Nathaniel Prime on September 23, 
1795 ; by Nathaniel Prime to Oliver Phelps on February 27, 1796 
(14 days after the General Assembly had passed the act nullifying 
the sale) ; by Oliver Phelps to Benjamin Hichborn and Peck on De- . 
cember 8, 1800. 

The case came to the Supreme Court from the Circuit Court for 
the District of Massachusetts on writ of error, and on March 11, 
1909, Chief Justice Marshall delivered the opinion of the Court. This 
opinion did not purport to go to the merits of the case, but was 
based upon the pleadings as presented to the Court. Upon hearing 
the opinion the parties were permitted to amend the pleadings, the 
cause was continued for further consideration, and was again ar- 
gued at the same term. 

On May 16, 1810, Chief Justice Marshall delivered the final 
opinion of the court. He said, quoting from the pleadings : 

(1). Composed of James Gunn and others. 
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In his deed of conveyance Peck Covenanted "that the state of Georgia 
aforesaid was, at the time of the passing of the act of the legislature thereof 
(entitled as aforesaid), legally seized in fee of the soil thereof, subject only 
to the extinguishment of part of the Indian title thereon. And that the 
legislature of the said state at the time of passing the act of sale aforesaid, 
had good right to sell and dispose of the same in manner pointed out by the 
said act. And that the governor of the said state had lawful authority to 
issue his grant aforesaid, by virtue of the said act. And further, that all the 
title which the said state of Georgia ever had in the afore-granted premises 
has been legally conveyed to the said John Peck by force of the conveyance 
aforesaid. And further, that the title to the premises so conveyed by the 
state of Georgia, and finally vested in the said Peck, has been in no way 
constitutionally or legally impaired by virtue of any subsequent act of any 
subsequent legislature of the said state of Georgia." 

The court held that the title to the lands in question was in the 
State of Georgia, and that she had a perfect right to convey them ; 
that the grant of the State was a contract executed ; and the law an- 
nulling the conveyance was unconstitutional in that it impaired the 
obligations of a contract within the meaning of the Constitution of 
the United States. 

In the course of his opinion the Chief Justice said : 

"That corruption should find its way into the governments of our 
infant republics, and contaminate the very source of legislation, or that 
impure motives should contribute to the passage of a law, or the forma- 
tion of a legislative contract, are circumstances most deeply to be de- 
plored. How far a court of justice would, in any case, be competent, on 
proceedings instituted by the state itself, to vacate a contract thus form- 
ed, and to annul rights acquired, under that contract, by third persons 
having no notice of the improper means by which it was obtained, is a 
question which the court would approach with much circumspection. It 
may well be doubted how far the validity of a law depends upon the 
motives of its framers, and how far the particular inducements, operating 
on members of the supreme sovereign power of a state, to the formation 
of a contract by that power, are examinable in a court of justice." 

This is a practical admission that whatever the motives of the 
legislators, they are not subject to judicial inquiry for purposes of 
affecting legislative acts; and this includes the validity of legisla- 
tive acts alleged to be the result of corruption or fraud. This is of 
course as it should be, for to subject the conduct and motives of the 
legislators to judicial inquiry for the purpose of defeating legisla- 
tion would be intolerable and would render any sort of legislation 
impossible. The only effective remedy against legislation that has 
its inception in corruption or fraud is condemnation by an enlight- 
ened electorate, and the return of new legislators who will wipe out 
the offensive acts of their predecessors. This is the only possible 
practical remedy. 

He further says : 

"This is not a bill (1) brought by the state of Georgia, to annul the 
contract, nor does it appear to the court, by this count, (2) that the state 



(1). Statement of case by party complaining in court of equity. 
(2) Different statements of cause or suit. 
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of Georgia is dissatisfied with the sale that has been made. The case, as 
made out in the pleadings, is simply this: One individual who holds 
lands in the state of Georgia, under a deed covenanting that the title of 
Georgia was in the grantor, brings an action of covenant upon this deed, 
and assigns, as a breach, that some members of the legislature were in- 
duced to vote in favor of the law, which constituted the contract, by 
being promised an interest in it, and that therefore the act is a mere 
nullity." 

"This solemn question cannot be brought thus collaterally and in- 
cidentally before the court. It would be indecent in the extreme, upon 
a private contract between two individuals, to enter into an inquiry 
respecting the corruption of the soverign power of a state." 

Here the Chief Justice seems to regret that Georgia did not 
come into court to contest the matter, although he had to all intent 
and purpose just stated, as appears above, that legislative motive 
was beyond inquiry by the judiciary. 

Again, he says : 

"The third count recites the undue means practiced on certain 
members of the legislature, as stated in the second count, and then 
alleges that, in consequence of these practices, and of other causes, a 
subsequent legislature passed an act annulling and rescinding the law 
under which the conveyance to the original grantees was made, declaring 
that conveyance void, and asserting the title of the state to the lands it 
contained. * * * " 

"The lands in controversy vested absolutely in James Gunn (1) 
and others, the original grantees, by the conveyance of the governor, 
made in pursuance of an act of assembly to which the legislature was 
fully competent. Being thus in full possession of the legal estate, they, 
for a valuable consideration, conveyed portions of the land to those who 
were willing to purchase. If the original transaction was infected with 
fraud, these purchasers did not participate in it, and had no notice of it. 
They were innocent. Yet the legislature of Georgia has involved them 
in the fate of the first parties to the transaction, and, if the act be valid, 
has annihilated their rights also." * * * 

"It is, however, to be recollected that the people can act only by 
these agents, and that, while within the powers conferred on them, their 
acts must be considered as the acts of the people. If the agents be 
corrupt, others may be chosen, and, if their contracts be examinable, 
the common sentiment, as well as the common usage of mankind, points 
out a mode by which this examination may be made, and their validity 
determined." 

"If the legislature of Georgia was not bound to submit its pre- 
tensions to those tribunals which are established for the security of prop- 
erty, and to decide on human rights, if it might claim to itself the power 
of judging in its own case, yet there are certain great principles of 
justice, whose authority is universally acknowledged, that ought not to 
be entirely disregarded." ♦ * * 

"If a suit be brought to set aside a conveyance obtained by fraud, 
and the fraud be clearly proved, the conveyance will be set aside, as 
between the parties; but the rights of third persons, who are purchasers 
without notice, fo£ a valuable consideration, cannot be disregarded." * * 



(1) James Gunn was one of the U. S. Senators for Georgia. 
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"A court of chancery, therefore, had a bill been brought to set 
aside the conveyance made to James Gunn and others, as being obtained 
by improper practices with the legislature, whatever might have been 
its decision as respected the original grantees, would have been bound, 
by its own rules, and by the clearest principles of equity, to leave un- 
molested those who were purchasers, without notice, for a valuable con- 
sideration." * * * 

"In this case the legislature may have had ample proof that the 
original grant was obtained by practices which can never be too much 
reprobated, and which would have justified its abrogation so far as 
respected those to whom crime was imputable. But the grant, when 
issued, conveyed an estate in fee-simple to the grantee, clothed with all 
the solemnities which law can bestow. This estate was transferable; 
and those who purchased parts of it were not stained by that guilt 
which infected the original transaction." 

Here again the Chief Justice refers to the courts as the forum 
to which Georgia should appeal in order to avoid the grant to the 
original grantees on account of fraud, although the legislative mo- 
tive could not be inquired into ; and great stress is laid upon the in- 
violate rights of the subsequent innocent purchasers. 

The facts are that the subject matter was one of grave public 
concern, and that the first conveyance from the original grantees 
was not made until some months after the sale under the act had 
become a notorious public scandal. Bearing this in mind it seems 
impossible, in the ordinary acceptation, that any one of the pur- 
chasers could be described as innocent purchasers without notice. 
Is not a public scandal as to a transaction of great public interest in- 
volving a State sufficient to put a prospective purchaser of the sub- 
ject matter of the transaction upon inquiry and fix upon him notice 
of facts in relation thereto that were of common knowledge? Does 
the rule require that there shall be a judicial determination that the 
original transaction was infected with fraud before a subsequent 
purchaser can be affected with notice of such fraud ? In ordinary 
transactions between man and man, it would be manifestly unjust 
to inflict upon a purchaser penalties of a fraud to which he was not 
a party, and of which he had neither actual notice nor knowledge of 
circumstances that should have put him on inquiry. But in mat- 
ters of public concern a new element is introduced ; and this Court 
held in a recent case that "the erroneous quotation, by the agent of 
an interstate railway carrier, of a lower freight rate for an inter- 
state shipment than the rate fixed by the published tariff on file 
with the Interstate Commerce Commission, gives no right of action 
to a shipper who sustains injury by acting on the faith of the quoted 
rate, although such tariff was not posted or on file in the carrier's 
local station/' (226 U. S. 441) . 

Thus, on the one hand, public discussion by the people gener- 
ally with a view to annulling a transaction into which the State had 
been drawn by fraudulent means, is not notice of fraud to a pur- 
chaser subsequent to the events ; while, on the other hand, the mere 
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filing with the Interstate Commerce Commission of freight rates is 
notice to the world of such rates, although only one expert in such 
matters can determine what they are. 

If the motives of the members of the legislature cannot be ju- 
dicially inquired into — and they cannot, because it would be de- 
structive of all legislation ; and the act of a subsequent legislature 
nullifying that of a former, invalidates a contract within the mean- 
ing of the Constitution ; what is the remedy ? The answer seems to 
be that rights, privileges or immunities acquired through corrupt 
practices upon members of the legislature are unassailable cer- 
tainly so, if transferred to another for a valuable consideration. The 
punishment of the individual member of the legislative body for 
fraud is of slight public benefit, if the consequences of his acts are 
beyond remedy. 

The Chief Justice further says : 

"It may well be doubted whether the nature of society and of 
government does not prescribe some limits to the legislative power; and, 
if any be prescribed, where are they to be found, if the property of an 
individual, fairly and honestly acquired, may be seized without compen- 
sation ?" 

Compensation was provided for in the legislative enactment 
nullifying the sale, and it is, to say the least, disingenuous to speak 
of seizing property without compensation under the circum- 
stances. Certainly no more imperative case for the exercise of the 
power of eminent domain can well be imagined than that in which 
a State may use it to frustrate the fraudulent disposal of a large 
part of its domain. But in the last quotation the Court gives an- 
other motive for judicial supervision of legislative bodies. There 
are limits to the legislative power but we cannot be told what these 
are, for they lie within the judicial discretion. The people must be 
protected from themselves, and the courts, not the legislatures, are 
to be the judges of what is safe and sound. 

It should be borne in mind that until the War Amendments 
were added to the Constitution, the provision in the Constitution 
that gave the Court the greatest supervision over state legislation 
was that forbidding d State to pass any law impairing the obliga- 
tion of contracts, and consequently this provision was made all in- 
clusive. 

To recapitulate, this case was begun in the courts more than 
seven years after the settlement of the Yazoo claims, if any were re- 
quired in equity, had become a matter that concerned the United 
States alone as a result of its agreement with Georgia. The State 
of Georgia had offered to return the money paid into her Treasury 
on account of the sales, and presumably she held herself ready to do 
so from the time of the nullification act to the cession of the terri- 
tory to the United States. Though the suit was between individ- 
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uals, the real party defendant to the suit was the State of Georgia ; 
for the validity of the acts of the State in regard to the disposition 
of her property in lands was the matter in dispute, and if this does 
not constitute a party in interest it is difficult to conceive of one. 

The original provisions of the Constitution, as construed by the 
Supreme Court, permitted an individual to sue a State until the 
adoption of the 11th Amendment to the Constitution on January 8, 
1798, after which a State could no longer be made a party defend- 
ant at the suit of an individual. Prior to the adoption of this 
Amendment Georgia had been cited to appear before the Court as 
defendant at the suit of an individual. She refused to enter ap- 
pearance, and the judgment against her was rendered ineffective 
because there was no way in which it could be carried into effect 
against her will. The Court was at the time distinctly nationalist 
in character and party feeling between the Federalists and Re- 
publicans was bitter. These circumstances, together with the fact 
that a State could no longer be made defendant at the suit of an in- 
dividual, doubtless prompted the Court to seize upon any and all 
circumstances to extend its supervision over the legislation of the 
States. 

The judgment of the Court in this case was absolutely ineffect- 
ive. In accordance with its terms, the final purchaser, Fletcher, 
was adjudged to be the possessor in fee-simple of the 15,000 acres 
he had purchased from Peck. He was not, however, given possess- 
ion and the Court was powerless to put him in possession. In 1814 
the Congress appropriated $5,000,000 in settlement of the Yazoo 
claims. 

From all the circumstances of the case, it looks as though it 
might have been deliberately planned for political purposes. In 
connection with this there follows certain comment by Justice John- 
son who, not concurring in the opinion of the Court in regard to 
Georgia's fee-simple title to the lands, gave his own opinion. 

He said: 

"I have been very unwilling to proceed to the decision of this 
cause at all. It appears to me to be strong evidence, upon the face of it, 
of being a mere feigned case. It is our duty to decide on the rights but 
not on the speculations of the parties. My confidence, however, in the 
respectable gentlemen who have been engaged for the parties, has in- 
duced me to abandon my scruples, in the belief that they would never 
consent to impose a mere feigned case upon this court." 1 " 

THE STATE OF NEW JERSEY v. WILSON.f 

It seems that a remnant of the Delaware Indians within the 
confines of the colony of New Jersey had claim to a very consider- 

* John Quiricy Adams was counsel for the successful party before 
the Court. 

f7 Cranch, 164. 
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able portion of the territory. In order to arrive at some definite 
understanding in regard to this land a convention was held, in Feb- 
ruary, 1758, between the Indians and commissioners appointed by 
the government of New Jersey. The result of this meeting was an 
agreement that the government should purchase a tract of land on 
which the Indians might reside, and in consideration of this the lat- 
ter were to surrender their claim to all other lands in New Jersey 
south of the river Raritan. 

New Jersey, on the 12th day of August, 1758, gave effect to this 
agreement by legislative enactment. The act, among other things, 
provided for the purchase of lands for the Indians, and restrained 
them from granting leases or making sales of the land ; and included 
therein was the provision "that the lands to be purchased for the 
Indians aforesaid shall not hereafter be subject to any tax, any law, 
usage or custom to the contrary thereof, in any wise notwithstand- 
mg." 

The agreement was consummated by the purchase of certain 
lands which were conveyed to trustees for the use of the Indians, 
and the release by the latter of their claim to all other lands in New 
Jersey. 

The Indians eventually became desirous of removing to Stock- 
bridge, New York, to join their brethren there; and upon applica- 
tion obtained an act, in 1801, from the legislature of New Jersey 
authorizing sale of their lands. Under this act the lands were, in 
1803, sold to George Painter and others. 

In October, 1804, the legislature repealed the provisions of the 
former act relating to exemption from taxation. The state authori- 
ties proceeded to assess the lands in question and levy taxes thereon. 
The parties affected appealed to the state courts on the ground that 
the act exempting the lands from taxation was a contract, and that 
the subsequent legislation was in violation thereof and void. This 
view of the case was repudiated by the highest court in the State, 
and the case was removed to the Supreme Court of the United States 
by writ of error. 

The case was presented to the Court on an agreed statement 
of facts without argument. The Court held that the act exempting 
the lands from taxation was a contract, and the subsequent act re- 
pealing this exemption was void as being in conflict with the Con- 
stitution of the United States. 

Presumably it was the invariable rule among the Colonies, and 
afterward among the States, not to tax the Indians in any way un- 
less they had abandoned their tribal relations and become citizens. 
Elemental justice required that this be the case, and it would have 
been futile, as well as foolish, to have attempted to tax them when 
they still preserved their tribal relations. 

The Constitution in providing for the enumeration upon which 
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representation in Congress is to be based, and for the apportion- 
ment of direct taxes excludes Indians, using the terms "excluding 
Indians not taxed/ 9 

It thus appears from the words as used, that they might have 
been intended as a mere recital of a fact well known to all and com- 
monly accepted by all, that universally Indians were not taxed. 

Certainly the remnant of the Delawares within New Jersey 
maintained their tribal relation and were dealt with in the light of 
that fact. The inclusion of the tax exemption in the act relating to 
the purchase of lands for the Indians was an unnecessary precau- 
tion, unless the lands so purchased, as is assumed to have been the 
case, had been previously subjected to taxation; and even in the lat- 
ter case it would seem that the inclusion arose from no necessity of 
the case, but was the result of an abundant precaution to avoid any 
possible cause of friction with officials who had formerly assessed 
and levied upon the lands in question. 

It is difficult to understand how this decision can be justified, 
either from the point of view of our historical relations with the 
Indian, or by reference to any fixed principles of law. The mere re- 
cital in the act of one of the necessary incidents of Indian occupa- 
tion — non-taxability of the land occupied by the Indians — makes the 
exemption an essential covenant running with the land when it is 
no longer occupied by the Indians ! If all lands that were once ex- 
empt from taxation because of occupancy by the Indian were still 
exempt, there would be large areas in America free from taxes on 
land. 

If the provisions of the Constitution of the United States could 
have been construed so as to have forbidden the taxation of the 
lands in the possession of the Indians in New Jersey, under the cir- 
cumstances stated, the ridiculous situation would have arisen that 
by agreeing not to do what it was forbidden to do, the State of New 
Jersey became burdened with a contract that deprived it of revenue 
by taxation from a portion of its lands, and made it unable by legis- 
lative enactment to free itself from this burden. The Supreme 
Court of the United States has, in fact, held in a number of cases 
that a State cannot tax lands in the possession of an Indian tribe. 
The cases of Blue Jacket v. Commissioners of Johnson Co., 5 Wall., 
737; Yellow Beaver v. Commissioners of Miami Co., 5 Wall., 757; 
Wan-zop-e-ah v. Commissioners of Miami Co., 5 Wall., 759 ; Fellows 
v. Denniston (N. Y. Indians), 5 Wall., 761; decide that lands held 
by Indians living in the tribal relation cannot be taxed by a State. 
It is true that these cases arose after the United States had entered 
into treaty relations with the respective Indians. However in the 
case of the New York Indians, the rights of preemption (the right 
to acquire title subject to the removal of the Indians) had been .ac- 
quired by individuals long prior to any treaty obligations between 
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the New York Indians and the United States. There is not the 
slightest intimation in any of these cases that the tax exemption in 
behalf of the Indians survives the extinguishment of the Indian 
title. 

These cases merely serve to bear out the undisputed fact that it 
was the universal custom not to tax Indian lands while in possession 
of the tribes. The element of treaty relations between the United 
States and the Indians in New Jersey seems to have been lacking, 
but it is not understood that this should have any bearing on the 
fact that New Jersey was penalized for reciting in its legislative en- 
actment that it conformed to the universal practice in relation to 
lands occupied by Indian tribes. 

The Dartmouth College Case.* 

The King of England on the 13th day of December, 1769, 
granted a charter to The Trustees of Dartmouth College under 
which they were authorized to receive certain donations that had 
been made by individuals for the purpose of establishing an insti- 
tution for the instruction of the Indian in religion and the rudi- 
ments of learning and for the education of the English youth and 
others, and to effectuate the purposes of the trust. It made a body 
corporate of the twelve trustees, and entrusted to them and their 
successors the government and management in every way of the 
affairs of the institution. 

The Legislature of the State of New Hampshire on June 27, 
1816, December 18, 1816, and December 26, 1816, enacted laws the 
general effect and intention of which seem to have been to make the 
institution into a University of the State and extend its scope of 
usefulness. The number of trustees was increased to twenty-one, a 
board of overseers was elected, and the government of the institu- 
tion was provided for by the terms of the acts. 

The trustees under the original grant refused to accept the pro- 
visions of the legislative enactments of the State, and as a conse- 
quence this case was taken to the Supreme Court of the United 
States from the State court. The question presented for decision 
was whether or not the charter granted by King George was a con- 
tract in respect to which the State was forbidden by the Constitu- 
tion of the United States to pass any law in violation of the obliga- 
tion thereof ; and, if this were such contract, whether the acts of the 
State Legislature violated the obligations of such contract. 

The opinion of the Court was that the charter was a contract, 
and that the acts of the State Legislature were unconstitutional in 
that they violated the obligations thereof. Separate opinions were 
delivered by the Chief Justice and Justices Washington and Story. 
Justice Johnson concurred for the reasons stated by the Chief Jus- 



*4 Wheaton, 518. 
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tice, and Justice Livingston concurred for the reasons stated by the 
Chief Justice and Justices Washington and Story. 

Justice Duvall dissented but apparently did not file an opinion. 

In the course of his opinion the Chief Justice said : 

"By the revolution, the duties, as well as the powers, of govern- 
ment devolved on the people of New Hampshire. It is admitted, that 
among the latter was comprehended the transcendent power of parlia- 
ment, as well as that of the executive department. It is too clear to 
require the support of argument, that all contracts, and rights, respecting 
property, remained unchanged by the revolution. The obligations, then, 
which were created by the charter to Dartmouth College, were the same 
in the new that they had been in the old government. The power of the 
government was also the same. A repeal of this charter at any time 
prior to the adoption of the present constitution of the United States, 
would have been an extraordinary and unprecedented act of power, but 
one which could have been contested only by the restrictions upon the 
legislature, to be found in the constitution of the state. But the consti- 
tution of the United States has imposed this additional limitation, that 
the legislature of a state shall pass no act 'impairing the obligation of 
•contracts.' " 

Justice Story in his opinion said, among other things : 

"When a private eleemosynary corporation is thus created by 
the charter of the crown, it is subject to no other control on the part 
of the crown than what is expressly or implicitly reserved by the charter 
itself. Unless a power be reserved for this purpose, the crown cannot, 
in virtue of its prerogative, without the consent of the corporation, alter 
or amend the charter, or devest the corporation of any of its fran- 
chises, or add to them, or add to, or diminish, the number of the trustees, 
or remove any of the members, or change, or control the administration 
of the charity, or compel the corporation to receive a new charter. This 
is the uniform language of the authorities, and forms one of the most 
stubborn, and well-settled doctrines of the common law." 

"But an eleemosynary, like every other corporation, is subject to 
the general law of the land. It may forfeit its corporate franchises, by 
misuser or non-user of them. It is subject to the controlling authority 
of its legal visitor, * * *" 

Referring to the trustees, and after having stated that the vis- 
itorial powers under the charter were conferred upon them, the Jus- 
tice says : 

"As managers of the property and revenues of the corporation, 
they were amenable to the jurisdiction of the judicial tribunals of the 
state; but as visitors, (1) their discretion was limited only by the charter, 
and liable to no supervision or control, at least, unless it was fraudulently 
misapplied." 

Further on, he says : 

"And a grant of franchises is not, in point of principle, distinguish- 
able from a grant of any other property. If, therefore, this charter 
were a pure donation, when the grant was complete, and accepted by the 
grantees, it involved a contract that the grantees should hold, and the 
grantor should not re-assume the grant, as much as if it had been 
founded on the most valuable consideration." * * * 



(1). Person or body who, through visit, observation, inspection, and 
direction as to management, insure the carrying out of the purposes for which 
the corporation was formed. 
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"As soon then, as a donation was made to the corporation there 
was an implied contract springing up, and founded on a valuable consid- 
eration, that the crown would not revoke or alter the charter, or change 
its administration, without the consent of the corporation. There was 
also an implied contract between the corporation itself, and every bene- 
factor upon a like consideration, that it would administer his bounty 
according to the terms, and for the objects stipulated in the charter." * * 

"I might now proceed to the discussion of the second question, but 
it is necessary previously to dispose of a doctrine which has been very 
, seriously urged at the bar, viz., that the charter of Dartmouth College 
was dissolved at the revolution, and is, therefore, a mere nullity. A case 
before Lord Thurlow has been cited in support of this doctrine. The 
principal question in that case was, whether the corporation of William 
and Mary's College in Virginia (which had received its charter from King 
William, and Queen Mary) should still be permitted to administer the 
charity under Mr. Boyle's will, no interest having passed to the college 
under the will, but it acting as an agent or trustee under a decree in 
chancery, or whether a new scheme for the administration of the charity 
should be laid before the court. Lord Thurlow directed a new scheme, 
because the college belonging to an independent government, was no 
longer within the reach of the court. And he very unnecessarily added, 
that he could not now consider the college as a corporation, or as 
another report states, that he could not take notice of it as a corporation, 
it not having proved its existence as a corporation at all. If, by this, 
Lord Thurlow meant to declare that all charters acquired in America 
from the crown were destroyed by the revolution, his doctrine is not 
law; and if it had been true, it would equally apply to all other grants 
from the crown which would be monstrous. It is a principle of the com- 
mon law, which has been recognized as well in this as in other courts, that 
the division of an empire works no forfeiture of previously-vested rights 
of property. And this maxim is equally consonant with the common 
sense of mankind, and the maxims of eternal justice. This objection, 
therefore, may be safely dismissed without further comment." 

Referring to a decision by the Massachusetts court, he says : 

"On another occasion, the same learned court declared that they 
were all satisfied that the rights legally vested in a corporation cannot 
be controlled or destroyed by any subsequent statute unless a power for 
that purpose be reserved to the legislature in the act of incorporation. 
These principles are so consonant with justice, sound policy, and legal 
reasoning, that it is difficult to resist tne impression of their perfect 
correctness." * * * 

"In my judgment," says he, "it is perfectly clear that any act 
of a legislature which takes away any powers or franchises vested by its 
charter in a private corporation or its corporate officers, or which re- 
strains or controls the legitimate exercise of them, or transfers them 
to other persons, without its assent, is a violation of the obligations of 
that charter. If the legislature mean to claim such an authority, it 
must be reserved in the grant. The charter of Dartmouth College con- 
tains no such reservation; and I am therefore bound to declare that the 
acts of the legislature of New Hampshire, now in question, do impair 
the obligations of that charter, and are, consequently, unconstitutional 
and void."* 

Chief Justice Marshall admits, as will appear from the part of 
his opinion quoted above, that New Hampshire might, at any time 
after she had severed her relations with Great Britain and before 



♦Daniel Webster was one of counsel for the Trustees of Dartmouth 
College. 
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she adopted the Constitution of the United States, have changed, 
modified, or revoked the charter of Dartmouth College. 

Justice Story adopts the view that "rights legally vested in a 
corporation cannot be controlled or destroyed by any subsequent 
statute unless a power for that purpose be reserved to the legis- 
lature in the act of incorporation." 

The view that a State, in granting corporate rights, may re- 
serve future control by appropriate words in the act of incorpor- 
ation, or under the provisions of its Constitution or general laws, is 
universally accepted as conforming to the Constitution of the United 
States in regard to the obligation of contracts. A charter thus 
held is subject to future legislative control, and the members of the 
corporation cannot complain of legislative control on the ground of 
impairment of the obligations of contracts. It has impressed upon 
it the condition of future control by the State Legislature, and it is 
the sole purpose and effect of the reservations to bring about this 
condition. The day before New Hampshire adopted the Constitu- 
tion of the United States, the charter of Dartmouth College was as 
effectually under the control of the Legislature of the State as if it 
had been incorporated anew with a reservation to that effect in it. 
Yet this charter which had its origin in the special grace and good 
will of the King of England survives the Revolution and finds itself 
on the day after the adoption of the Constitution in the enjoyment 
of privileges and immunities that the State cannot touch, but 
which the State concededly might withhold from a corporation of 
its own creation. 

Judge Story states that the corporation was subject to the gen- 
eral law of the State. This was true only to a limited extent. Un- 
der the decision, the maximum reach of the law but includes en- 
forcement of the trust and punishment for misappropriation of 
funds through court process. 

Does any one for an instant assume that a State may pass a 
law in regard to the usual commercial contracts between man and 
man, and constitutionally reserve in such law the right to change 
contracts made under such law as it sees fit? Can there even 
be reserved by one of the parties to the contract the right to 
change the contract in the future as the party may wish ? Nobody 
will support such propositions. 

Yet, in accordance with this and subsequent decisions, there 
are two kinds of contracts affected by the Constitution. In one 
class the State may, in making the contract ( ?) , reserve to itself the 
right to change the contract (?) so as to conform to its future 
views, whatever they may be in time to come; while in the other 
class, the Stat$ may make no reservations that will permit it to 
change or alter in any way the force or effect of existing contracts 
between individuals. 
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There is not one word anywhere in the Constitution of the 
United States that justifies the classification of contracts in ac- 
cordance with degree of protection afforded. A State is merely- 
forbidden to pass a law impairing the obligations of contracts. All 
contracts are subject to the same treatment. 

This should be conclusive of the fact that the grant of a fran- 
chise by the State is not a contract. Here again we are confronted 
with the prerogative of the monarch. When such grants came from 
the King, all checks possible against royal interference with the 
grant were rightfully introduced, and as many safeguards as pos- 
sible were thrown around the charter. The people with us take the 
place of the king, and all grants of franchises must be protected 
from legislative meddling. 

It would have been far better to have trusted to the honesty and 
sense of fair dealing of the people, than surrender such large part of 
important legislation to the discretion of the court. 

Fletcher v. Peck, New Jersey v. Wilson, and the Dartmouth 
College case became the shield under which corporate bodies escaped 
legislative control. Having been placed beyond control of well ma- 
tured and effective but just legislation, which would have been the 
eventual development of recognized legislative control, corporate 
bodies have become an active corrupting force in politics, and have 
in turn been injuriously affected by ineffective but annoying legis- 
lation enacted to quiet growing discontent. The Court has denied 
control of corporations to the States, on one hand ; but, on the other 
hand, it has not conceded such control to the Congress, although 
most of the corporations requiring control in the public interest are 
engaged in interstate commerce. Thus, under Government by the 
Judiciary, corporations have not been and are not controlled in the 
interest of the public. 

The Charles River Bridge v. The Warren Bridge.* 

In 1650 the Legislature of Massachusetts granted to the presi- 
dent of Harvard College " 'the liberty and power' to dispose of the 
ferry from Charlestown to Boston, by lease or otherwise, in behalf 
and for the behoof of the college." 

On March 9, 1785, the Legislature passed an act incorporating 
The Proprietors of the Charles River Bridge." The company was 
authorized to erect a bridge in the place where the ferry was then 
kept; to charge and collect tolls for 40 years from the opening of 
the bridge ; was required to keep the bridge in repair, etc., and, from 
the time the toll commenced to the expiration of the period, to pay 
to Harvard Collge the sum of 200 pounds annually; and at the ex- 
piration of this period the bridge was to become the property of 
the Commonwealth, "saving to the said college or university, a 

*11 Peters, 420. '*" ~* 

71 



it 



reasonable annual compensation, for the annual income of the ferry, 
which they might have received had not the said bridge been 
erected." 

The bridge was built and opened for passengers on June 17, 
1786. 

On March 9, 1792, an act was passed authorizing a bridge from 
the western part of Boston to Cambridge, and, in view of the possi- 
ble loss of tolls to the Charles River Bridge because of the erection 
of the new bridge, although the new bridge did not serve any of the 
highways leading to the former bridge, the charter of the Charles 
River Bridge was extended to 70 years from the day of opening in- 
stead of 40 years as originally provided. 

The Charles River Bridge complied with all the obligations im- 
posed upon it by its charter. 

In 1828, when the charter of the Charles River Bridge had 
about 28 years more to run, the legislature incorporated a company 
by the name of "The Proprietors of the Warren Bridge" for the 
purpose of erecting another bridge over Charles River. The new 
bridge started from the Charlestown side at a point only 16 rods (1) 
distant from the old bridge, and at the Boston end they were about 
50 rods apart. The Warren Bridge was to be surrendered to the 
State at the end of the period, not to exceed 6 years from the time 
when tolls began, when the expense of the proprietors in building 
and supporting it and 5 % per annum on the whole amount, should 
be reimbursed. 

Some time before this suit was disposed of in the Supreme 
Court of the United States, the Warren Bridge had been turned 
over to the State, and the bridge had been opened to the public free 
of toll. Thus the Charles River Bridge was during the remainder 
of the time its charter had to run left with charge of upkeep of the 
bridge and the annuity to Harvard College against it, but without 
resources from tolls to meet these obligations because all traffic 
went over the nearby free bridge. 

The ground upon which the suit was brought was that the erec- 
tion of the Warren Bridge, under the provisions of its charter, im- 
paired the obligations of the contract between the Commonwealth 
and the Proprietors of the Charles River Bridge, and was therefore 
repugnant to the Constitution of the United States. 

Chief Justice Taney delivered the opinion of the Court, which 
was, in effect, that the grant of the charter to the Proprietors of the 
Charles River Bridge was not, within the meaning of the Constitu- 
tion, a contract the obligations of which were impaired by the sub- 
sequent grant, during the life of the former, of a franchise to the 
Proprietors of the Warren Bridge. 

(1). 320 rods make a mile. 
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Justice McLean in his opinion seems to hold the view that the 
act of the Legislature incorporating the Proprietors of the Charles 
River Bridge was not a contract, but he did not concur with the 
majority in the disposition of the case. He said in conclusion : 



«i 



'Believing that this court has no jurisdiction in this case, although 
I am clear that the merits are on the side of the complainants, (he here 
refers to the Proprietors of the Charles River Bridge against whom the 
decision was given) I am in favor of dismissing the bill for. want of juris- 
diction." 

Justice Story delivered a dissenting opinion in which Justice 
Thompson concurred. 

Toward the conclusion of his opinion he said : 

"To sum up, then, the whole argument on this head, I maintain 
that, upon the principles of common reason and legal interpretation, the 
present grant carries with it a necessary implication that the Legislature 
shall do no act to destroy or essentially to impair the franchise; that 
(as one of the learned judges of the State court expresses it) there is an 
implied agreement that the State will not grant another bridge between 
Boston and Charlestown, so near as to draw away the custom from the 
old one; and (as another learned judge expressed it) that there is an im- 
plied agreement of the State to grant the undisturbed use of the bridge 
and its tolls, so far as respects any acts of its own, or of any persons 
acting under its authority." * * * 

" * * * In the next place, the erection of West Boston Bridge 
was no invasion whatsoever of the franchise of the plaintiffs. Their 
right, as I have endeavored to show, was limited to a bridge, and the 
travel between Charlestown and Boston, and did not extend beyond those 
towns. West Boston Bridge was between Boston and Cambridge, at the 
distance of more than a mile by water, and by land of nearly three 
miles; and as the roads then ran, the line of travel for West Boston 
Bridge would scarcely ever, perhaps never, approach nearer than that 
distance to Charles River Bridge." * * * 

" * * Upon the whole, my judgment is that the act of the 
Legislature of Massachusetts granting the charter of Warren Bridge, 
is an act impairing the obligation of the prior contract and grant to the 
proprietors of Charles River Bridge; and, by the Constitution of the 
United States, it is, therefore, utterly void." 

If an Act of the Legislature for the sale of lands, obtained by 
fraud, is a contract that cannot be annulled by subsequent legisla- 
tive enactment ; if the mere recital, in a legislative enactment for 
the purchase of lands for the occupancy of an Indian tribe, that the 
lands to be purchased shall not be taxed, is a contract that the lands 
are not to be taxed after Indian occupation ceases, and cannot be 
avoided by subsequent legislative enactment; if a college charter 
granted during colonial times by the King of England is a contract 
that cannot be changed by subsequent legislative enactment of the 
State within whose borders it is located — if all this be true, how 
can it be held that the Act of a State Legislature creating a bridge 
corporation, imposing certain obligations upon it, granting it tolls 
for a certain number of years at the expiration of which the bridge 
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is to become the property of the State, is not a contract the obliga- 
tions of which are impaired by a subsequent act establishing a free 
bridge (Warren Bridge became such under the terms of its charter) 
so close to the former bridge that all revenue from tolls (the only- 
source of revenue) is taken away? 

Innumerable inconsistent decisions are found in relation to the 
constitutional provision about invalidating contract obligations. 

Once having assumed jurisdiction over that class of artificial 
bodies known as corporations, on the ground that the grant of a cor- 
porate franchise was a contract to which the State was a party, the 
Court soon found that the questions arising under various circum- 
stances were not possible of settlement by reference to fixed rules 
of law, but must be determined by a majority vote of the Court, af- 
ter mature deliberation, upon such grounds as appeared to them 
good and sufficient. The Bridge Case, as decided by the majority 
of the Court, rested upon what was assumed to be the paramount 
rights of the general public in its highways. 

The Court has thus assumed the legislative function in dealing 
with corporate rights when before it for consideration. They de- 
termine whether it is expedient to do this ; whether the public wel- 
fare requires this course rather than that; whether the public in- 
terest is here greater than the private interest. This is the inevi- 
table result of holding that a franchise is a contract. It could not 
be otherwise. The Court realizes that, within limits at least, cor- 
porate franchises must lie within public control ; and the result of 
their assumption of jurisdiction is to constitute them an extra-con- 
stitutional legislative branch of the government. The initiative is 
with the Legislature, but the final determination of governmental 
policy toward corporate rights rests with them. This is plainly an 
assumption of a legislative function. It is certainly the function of 
the Legislature to fix the public policy and determine what the 
public interests require. To substitute judicial for legislative opin- 
ion in these matters makes for a lame government. 

In each case the Court rests its decision, in so far as it can, 
upon some principle of law or rule of statutory construction, but 
sometimes this cannot be done and the decision is placed upon 
grounds of public policy or public interest; and public policy and 
public interest are matters exclusively in the jurisdiction of the 
legislative branch of the government. It is bad enough to think of 
governmental powers — the powers of Congress under the Constitu- 
tion — being the subject of inquiry before a Court under the rules 
of law as generally recognized, and it is intolerable to have judicial 
ideas of policy substituted for legislative enactment. However, 
this is the logical consequence of the interpretation of governmental 
powers by the judiciary. The common law is a stranger to such 
procedure, and the numerous decisions under it give no precedents 
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for guidance unless those relating to restrictions upon the Royal 
Prerogative be taken as such. This seems to have been done in 
many cases. The result is the development of a procedure in which 
judicial is substituted for legislative discretion through the cum- 
bersome exercise of a veto. 

When the Court enters the realms of public policy or public in- 
terest, its decisions, just as is the case in legislative enactments, 
must in each instance be dependent upon the facts in the case. This 
absolutely forbids the establishment of a rule of decision that can 
be used as a legislative guide in meeting judicial approval. The 
condition is chaotic and is becoming worse. 



CHAPTER XIII. 

The Commerce Clause. 

The Constitution gives Congress power 'to regulate commerce 
with foreign nations, and among the several States, and with the 
Indian tribes." 

There is nothing in the grant of this power, or in the grant of 
any other pbwer to Congress, that suggests, even in the remotest 
degree, that the legislative discretion which is a necessary part of 
all these grants shall be subject to judicial review. Yet Congress 
has seldom exerted its authority under the commerce clause, unless 
in matters of very minor importance, without having its authority 
questioned eventually in the Supreme Court of the United States. 

The decisions of the Court under this clause are numerous. 
They relate to the limits placed upon legislation by the States as in 
conflict with the commerce clause in cases where Congress has not 
legislated as to the particular matter considered, and again where 
Congress has so legislated ; and they relate also to the limitations of 
the power of Congress under the clause. Most of the cases seem 
to have been decided with reference to some circumstance peculiar 
to it. The result is a judicial labyrinth — a judicial edifice so full 
of intricacies that the groping mind can with difficulty follow 
through the winding passages and eventually emerge in light. 

No useful purpose can be accomplished by doing anything be- 
yond bringing to the attention a few of the important decisions un- 
der this clause. 

Not long before we entered the War of 1917, the country was 
confronted with the threat of a nation-wide strike of all railroad 
employees. This would, of course, have paralyzed the national life 
for the time being, and might have had grave permanent conse- 
quences. Had Congress theretofore been accustomed to legislate 
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solely with regard to the requirements of the occasion, and with a 
full knowledge that its enactments would be applied by the Court, 
the application of the law being the proper judicial function, the 
control and operation of our railroads might have been such that 
conditions leading to the calling of a strike would not have existed. 

Even in this emergency no governmental power outside of 
Congress could act. The whole country looked to Congress for re- 
lief from the situation. In view of previous decisions of the Court, 
the most able lawyers in Congress did not know how far they could 
go with safety, though they may have had very definite views as to 
what should be done to meet the existing situation. Hastily, cer- 
tainly so as compared with its usual deliberation, Congress passed 
an Act to meet the emergency. However, the law did not at once 
become effective; for it had not yet received the approval of the 
Supreme Court as not being in conflict with the Constitution of the 
United States. The people of the country held their breath in sus- 
pense. In the meantime a sort of truce was effected between the 
operators and employees of the roads; and a case to test the law 
was made up by agreement of parties and placed on the Supreme 
Court calendar with the understanding that it was to be speedily 
determined. 

The Court by majority vote of one man decided that Congress, 
under the conditions calling forth the act — threat of nation-wide 
strike of railroad employees, had authority to fix a permanent stan- 
dard working day for the employees, and establish a temporary 
wage scale. There were four dissenters in the case, Justices Day, 
Pitney, Van Devanter and McReynolds. 



On January 15, 1917, the Court decided the case of Caminetti v. 
United States, together with two others — all relating to convictions 
under the Act of Congress known as the White Slave Traffic Act. 

It seems to have been generally accepted, until the decision of 
these cases, that the impelling reason for the enactment, and the in- 
tent of the White Slave Traffic Act, was the withdrawal of the fa- 
cilities of interstate commerce from commercialized vice, or the 
traffic in women for gain. It was intended to break up traffic in 
women and girls, and- penalties were imposed for violations of the 
act. 

The commercial element was lacking in each of these cases, but 
in each case it was found that the defendant transported or caused 
to be transported a woman for immoral purposes. 

In regard to the objection to the act on the ground that it was 
unconstitutional because persons are not subjects of commerce, the 
Court, among other things, said : 
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"The transportation of passengers in interstate commerce, 
it has long been settled, is within the regulatory power of Con- 
gress, under the commerce clause of the Constitution, and the 
authority of Congress to keep the channels of interstate com- 
merce free from immoral and injurious uses has been fre- 
quently sustained." (p. 445, 61 L. ed.). 
Justice McKenna rendered a dissenting opinion in which the 

Chief Justice and Justice Clarke concurred. Justice McReynolds 

took no part in the decision. 

All the Justices taking part in the case may be assumed to con- 
cur in the views of the majority as to the constitutionality of the 
law ; for the dissent was not upon this point, but as to the scope of 
the act — whether the cases before the Court, which were concededly 
lacking in the commercial element, should be construed as coming 
within its provisions. The convicitions in the lower courts were 
confirmed in the Supreme Court. 



In the case of Hammer v. Dagenhart (62 L. ed, 1102) the 
Court held that: 

"Congress exceeded its power under the commerce clause 
of the Federal Constitution in enacting the provisions of the 
Act of September 1, 1916 (39 Stat, at L. 675, Chap. 432) which 
prohibit the transportation in interstate commerce of manu- 
factured goods, the product of a factory in which, within thirty 
days prior to the removal of the goods, children under four- 
teen have been employed, or children between fourteen and six- 
teen have been employed more than eight hours in a day, or 
more than six days in a week, or between 7 in the evening and 6 
in the morning." 

This was another 5 to 4 case. Justice Holmes delivered the 
dissenting opinion and with him as co-dissenters were Justices 
McKenna, Brandeis and Clarke. 

It is difficult to understand how a political power — the power 
to regulate commerce — granted to Congress can be construed to 
authorize fixing wages and hours of labor of employees engaged in 
interstate commerce ; can be construed to forbid the transportation 
in interstate commerce of women for immoral purposes; and yet 
cannot be construed to operate in the interests of young children by 
forbidding the transportation in interstate commerce of the prod- 
ucts of child labor under certain conditions. 

When the judiciary is operating in its proper sphere and ap- 
plies the law to cases that come before it from time to time, there are 
often occasions when the superior right of one of the parties can be 
found only in some of the extreme refinements of the law, the rights 
of the parties being so evenly balanced ; and in case of an injustice 
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due to misapplication of the law, or the law's inadequacies, the mat- 
ter may be corrected by subsequent legislative enactment. 

On the other hand, in the system that has become permanently 
fixed upon us, the political powers conferred by the Constitution 
upon Congress are regarded by the Court as a Code of Law for the 
regulation of individual affairs, and not a frame of government; 
and the result is that Congress waits upon the Court, legislation is 
paralyzed, and we are as a people politically moribund. 



CHAPTER XIV. 
The Court Does Not Stay Fixed. 

Even when the Court does render a clear cut and final decision 
upon any of the powers granted to the Congress, such decision does 
not appear to be a hinderance to the subsequent presentation, time 
and time again, of the same matters for consideration by the Court. 
In one remarkable instance this persistence seems to have been re- 
warded with success. 

This heading will be concluded with some observations upon 
and quotations from the Legal Tender Cases and the Income Tax 
Cases ; and it is confidently asserted that every indictment hereto- 
fore made of "Government by the Judiciary" will be substantiated 
in the minds of the unbiased by what is quoted from the dissenting 
opinions of the Justices in the income tax case of Pollock v. The 
Farmers Loan & Trust Co. 

Legal Tender Cases. 

On December 10, 1869, there was argued before the Supreme 
Court of the United States, and on February 7, 1870, there was de- 
cided by it the case of Hepburn v. Griswold. When the case was be- 
gun the membership of the court was eight, in accordance with the 
law governing at that time, although but seven members took part 
in the decision when it was rendered as appears from the reports of 
the Court. 

This suit arose in Kentucky upon a promissory note, dated, 
Louisville, June 20, 1860, and maturing February 20, 1862. The 
principal sum with interest and costs was paid into court in United 
States Treasury Notes at their face value. 

On February 25, 1862, Congress passed an act making United 
States Treasury Notes legal tender. 

The contention in the case when taken to the Supreme Court 
was the debt had not been fully satisfied by payment in the notes 
in question because they were not equal in value to coin, which was 
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the only legal tender at the time of making the promissory note, and 
that the Act of February 25, 1862, making U. S. Treasury Notes 
legal tender, was unconstitutional in so far as it affected previous 
contracts. 

The opinion of the majority of the Court sustained this con- 
tention, and was delivered by Chief Justice Chase. 

A dissenting opinion delivered by Justice Miller was con- 
curred in by Justices Swayne and Davis. 

The Case was thus, on its face, disposed of by a vote of four to 
three, though the Chief Justice in his opinion states that Justice 
Grier, who resigned January 31, 1870, and did not take part in the 
decision as reported, concurred in the majority view. 

The Chief Justice was Secretary of the Treasury when Con- 
gress had under consideration legislation that resulted in the en- 
actment of the Legal Tender Act, and he had advised the ways and 
means committee that the clause relating to legal tender was valid. 
He subsequently changed his views as is seen. 

Justice Grier resigned, as above stated, and by law Congress 
provided for the addition of one more member to the Court, making 
nine in all. Justice Strong was sworn in as a member on March 
14, 1870, and Justice Bradley on March 23, 1870, at which latter 
date there was a full court of nine members. 

The Court thus formed on May 1, 1871, decided two cases, 
usually denominated Legal Tender Cases. 

The majority of the Court (five members out of nine) held 
that the Legal Tender Acts ^ere constitutional and valid as applied 
to contracts made both before and since their passage ; and the de- 
cision of the Court in Hepburn v. Griswold, that the Legal Tender 
Acts were unwarranted by the Constitution in so far as they ap- 
plied to contracts made before the enactment, was overruled. 

The opinion of the Court was delivered by Justice Strong, one 
of the new members ; and although Justice Bradley, the other new 
member, concurred in this opinion, he nevertheless gave some ob- 
servations of his own. Four members dissented, among them the 
Chief Justice, who, had he retained the views he held when Secre- 
tary of the Treasury, would have been with the majority. 

In the course of his remarks the Chief Justice said : 

"A majority of the court, five to four, in the opinion which has 
just been read, reverses the judgment rendered by the former majority 
of five to three, in pursuance of an opinion formed after repeated argu- 
ments, at successive terms, and careful consideration; and declares the 
legal tender clause to be constitutional; that is to say, that an Act of 
Congress making promises to pay dollars legal tender as coined dollars 
in payment of pre-existing debts is a means appropriate and plainly 
adapted to the exercise of powers expressly granted by the Constitution, 
and not prohibited itself by the Constitution but consistent with its letter 
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and spirit. And this reversal, unprecedented in the history of the court, 
has been produced by no change in the opinions of those who concurred 
in the former judgment. One closed an honorable judicial career by 
resignation after the case had been decided (27th November, 1869) after 
the opinion had been read and agreed to in conference (29th January, 
1870), and after the day when it would have been delivered in court 
(31st January, 1870) had not the delivery been postponed for a week 
to give time for the preparation of the dissenting opinion. The court 
was then full, but the vacancy caused by the resignation of Mr. Justice 
Grier having been subsequently filled and an additional justice having 
been appointed under the Act increasing the number of judges to nine, 
which took effect on the first Monday of December, 1869, the then ma- 
jority find themselves in a minority of the court, as now constituted, upon 
the question." 

In the case of Dooley v. Smith, the Court, on February 5, 1872, 
re-affirmed its decision in the Legal Tender Cases, Justices Clifford, 
Field, and the Chief Justice, dissenting ; and on March 3, 1884, the 
Court decided in the case of Juilliard v. Greenman that the Con- 
gress had the power to make Treasury Notes of the United States 
legal tender in time of peace as well as in time of war. Justice 
Field dissented in this case. 

The Hepburn-Griswold case, the Legal Tender Cases, and the 
subsequent cases bearing upon the same subject, were the culmi- 
nation of that ever present, though sometimes quiescent, struggle 
for advantage between the creditor and debtor classes. It becomes 
acute only in stressful times. 

The pre-war contracts, referred to in the cases and resulting 
in obligations to pay money, had reference, of course, to what was 
legal tender at the time ; but the contracts had in view obligations 
that were to be discharged with reference to the legal tender char- 
acter of the money, rather than to what might be used as legal ten- 
der. The obligations were to be discharged in dollars, and the con- 
tracts did not call for payment specifically in either gold or silver. 
When, as a result of war with its inflation of currency, there arose 
a difference in value between coin and currency, every citizen was 
left free to contract specifically with reference to either, and such 
contracts wre valid. 

The cases as eventually decided were decided in conformity 
with the weight of the equities as between the two contestants. 
Whenever there is a great inflation of legal tender money, due to 
war or other stressful circumstances, great inequalities and hard- 
ships result throughout the land, and the burdens incident to such 
circumstances should, as far as practicable, be borne equally by all. 
Had the decision in the Hepburn-Griswold case stood, the welfare 
of the Union would have been sacrificed in the interest of pre-war 
creditors ; for the preservation of the Union as the result of the Civil 
War rested as much upon the credit of the country as reflected in 
the legal tender character of its currency, as upon any other ele- 
ment that led to the success of the cause, and the effect of the Hep- 
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burn Griswold case, although several years subsequent to the war, 
had it not been overturned, would have been gravely injurious in 
that it would have opened up innumerable matters that had been 
settled on the legal tender basis of the currency. 

This great injury was avoided by the appointment of two new 
members of the Court, one to fill a vacancy caused by resignation, 
one to bring the full membership to nine in accordance with an Act 
of Congress increasing the membership from eight to nine; and 
there can be no question as to the motive actuating the Congress 
in increasing the membership of the Court. Likewise the views of 
the two new appointees on this question were doubtless known be- 
fore the appointments were made. 

The Court And The Income Tax. 

Every youth who has studied American history knows that one 
of the fundamental weaknesses of the Articles of Confederation was 
the inability of the general government to tax and collect taxes 
from the individuals in the several States. When monetary de- 
mands had to be met requisitions were made upon the several 
States for their respective proportions, and the States acted or fail- 
ed to act in accordance with their whims, fancies, temper or condi- 
tion. This more than any other cause rendered the Government 
of the United States helpless to act for the common good, and there 
can be but little doubt that each member participating in the Con- 
vention that framed the Constitution was determined that the new 
form of government to be worked out should confer upon the gen- 
eral government full and complete powers of taxation over individ- 
uals and their property. Nor is there any doubt that when the 
members finished their work they thought they had conferred on 
the general government plenary powers of taxation. 

Section VIII, Article I of the Constitution provides that the 
Congress shall have power : 

"To lay and collect taxes, duties, imposts, and excises, to pay 
the debts and provide for the common defence and general wel- 
fare of the United States ; but all duties, imposts, and excises shall 
be uniform throughout the United States." 

Section IX of the same Article provides : 

"4. No capitation or other direct tax shall be laid, unless in 
proportion to the census or enumeration hereinbefore directed to be 
taken." 

"5. No tax or duty shall be laid on articles exported from any 
State." 

Article I, Section II, Clause 3, provides : 

"Representatives and direct taxes shall be apportioned among 
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the several States which may be included within this Union, accord- 
ing to their respective numbers," etc. 

The terms used are taxes, duties, imposts, excises, direct taxes, 
and "capitation or other direct tax." A capitation tax is declared 
to be a direct tax and this is the only tax definition in the Constitu- 
tion. It appears, from a consideration of what was presented to 
the Supreme Court in the various tax cases before it, that at the 
time of the adoption of the Constitution there was no commonly ac- 
cented definition of any of the tax terms used, particularly as to 
what was a direct or indirect tax, among economists, publicists, 
lexicographers or historians. That direct taxes included capitation 
taxes and taxes on land seems to have been generally accepted, but 
no one at that time seemed inclined to extend the definition to in- 
clude any other objects. To have done so would have been to have 
deprived the general government of a large part of its taxing power, 
and it was then fresh in the minds of all that it was one of the ob- 
jects of the Constitution just adopted to give full power to tax. 

It can be readily seen that if a tax were to be laid upon the in- 
come or certain personal property of the whole country, and the 
sums thus levied were divided amongst the States in accordance 
with population, a monstrous injustice would result. The burden of 
the tax would be lifted from those who had large incomes and ac- 
cumulations of personal property, and would be divided in equal 
shares amongst all the individuals of the country. This was, in the 
first case that came before the Court, seen to be the inevitable re- 
sult of including within the definition "direct taxes" anything 
other than capitation and land taxes. 

Precise definitions of the terms used have been a matter of 
subsequent development in which the European and American 
meaning of "direct taxes" became opposed ; for until the decision of 
the Court in 1895, in Pollock v. Farmers Loan and Trust Co., his- 
torians, law-writers, and the decisions of the Court itself made the 
American view include only capitation and land taxes under the 
heading "direct taxes." 

The iniquity of "taxation without representation" was deeply 
impressed in the memories of the patriots. The underlying senti- 
ment resulting from the association of taxation with representa- 
tion became a policy of action in the occurrences that culminated 
in the Revolution, and was consciously or subconsciously in the 
minds of the members of the Constitutional Convention. This may 
have contributed in a considerable degree toward linking together 
representatipn and taxation in the Constitution, though we do 
know as a fact that both the questions of representation and tax- 
ation were considered in their relation to slavery. 

The first tax case presented to the Court for action was that of 
Hylton v. United States, 3 Dall. 171 ; 1 Law ed., 556. 
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The Congress by an act of June 5, 1794, laid a duty or tax upon 
carriages for the conveyance of persons. One Daniel Lawrence 
Hylton, on the 5th day of June, 1794, and thereafter until the last 
day of September following, "owned, possessed, and kept, 125 
chariots for the conveyance of persons, and no more ; that the char- 
iots were kept exclusively for the defendant's own private use, and 
not to let out to hire, or for the conveyance of persons for hire." 
The quotation represents the agreed facts submitted to the Court 
together with the further fact that Mr. Hylton refused to pay the 
tax or duty imposed, on the ground that it was a direct tax, was not 
laid in accordance with the rule of apportionment among the States, 
and was therefore void as being unconstitutional. 

The decision of the Court was that a tax on carriages was not 
a direct tax, and was, therefore, not within the provision of the Con- 
stitution requiring direct taxes to be apportioned in accordance 
with the census. There were six Justices of the Court at the time, 
including the Chief Justice who did not join in the decision, he 
having been sworn in in the morning and not having heard all the 
arguments in the case. Nor did Justice Cushing take part, owing 
to illness that prevented him from hearing the arguments. Two 
of the Justices that took part in the decision had been members of 
the Constitutional Conyention. It can scarcely be doubted, as was 
subsequently suggested by the Court in the decision of one of the 
tax cases before it, that had the members of the Court who did not 
take part in the decision any doubt as to the correctness of the de- 
cision they would, on account of its importance, have asked for a re- 
hearing. 

It is worthy of note that Justice Chase, in the course of his re- 
marks in the case, said : 

"As I do not think the tax on carriages is a direct tax, it is unnecessary, 
at this time, for me to determine, whether this court, constitutionally possesses 
the power to declare an act of Congress void, on the ground of its being made 
contrary to, and in violation of, the Constitution; but if the court have such 
power, I am free to declare, that I will never exercise it, but in a very clear 
case" Italics are inserted to direct particular attention to the sentiments 
expressed. 

License Tax Cases. 

On January 28, 1869, the Court decided what was called the 
License Tax Cases. Congress had enacted laws requiring a license 
from the United States Government be taken out by people en- 
gaged in the sale of liquors, lottery tickets, and certain other kinds 
of business, and prescribed penalties for carrying on such business 
without a license. 

The Court held, "That the requirement of payment for such li- 
censes is only a mode of imposing taxes on the licensed business, 
and that its prohibition under penalties, against carrying on the 
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business without license is only a mode of enforcing the payment 
of such taxes ;" and the acts of Congress so requiring "are not con- 
trary to the Constitution or to public policy." 

The Pacific Insurance Company v, Frank Soule, Collector Of 

Internal Revenue. 

On February 1, 1869, the Court decided the case of The Pacific 
Insurance Company v. Frank Soule, Collector of Internal Revenue. 
The Pacific Ins. Co. had paid certain taxes under protest to Soule, 
the collector, the taxes in question having been levied on the busi- 
ness and income of the company. The recovery of the taxes was 
sought on the ground that a tax upon income was a direct tax ; that 
as such it should have been apportioned among the several States in 
accordance with the census ; and that the law under which the tax 
was collected was, therefore, unconstitutional and void. 

The counsel for the company in a very exhaustive argument 
before the Court insisted that an income tax was a direct tax ; and 
quoted from works of economists, encyclopaedias, and parliamentary 
history what they deemed to be in support of their view. 

The Court unanimously decided that the tax on income from 
the business of an insurance company was not a direct tax, but a 
duty or excise to be laid in accordance with the rule of uniformity. 

Veazie Bank v. Fenno. 

On December 13, 1869, the Court decided the case of The Presi- 
dent, Directors and Company of the Veazie Bank v. Jeremiah 
Fenno, Collector of Internal Revenue. Congress had imposed a 
tax of 10 per cent, on state banks or national banks paying out the 
notes of individuals or state banks used for circulation. The intent 
behind the act was doubtless the elimination from circulation of 
state bank notes in the interest of United States notes and those of 
the national banks, the national currency being considered one with- 
in the keeping of the national legislature. 

The Veazie Bank was a Maine corporation, and it instituted 
suit against the collector for the return of the tax and penalties, on 
the ground that the law was null and void as being in conflict with 
the Constitution. Counsel for the bank argued that the tax was a 
direct tax, and not Waving been laid in accordance with the rule of 
apportionment was unconstitutional ; that the question of what are 
direct taxes, was very crudely considered in the Hylton case ; that, 
even if the Court should decide this was not a direct tax, it was 
nevertheless unconstitutional, for it was not a uniform tax in that 
it did not apply to national bank notes, and it confiscated private 
property for public use without compensation. 

The opinion of the court in this case, after giving due consider- 
ation to the Hylton case, proceeds to say : 
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It may be safely assumed, therefore, as the unanimous judgment (refer- 
ring to the Hylton case) of the court, that a tax on carriages is not a direct 
tax. And it may be further taken as established upon the testimony of Pat- 
terson, that the words 'direct taxes/ as used in the Constitution, comprehended 
only capitation taxes and taxes on land, and perhaps taxes on personal prop- 
erty by general valuation and assessment of the various descriptions possessed 
within the several States." 

"It follows necessarily that the power to tax without apportionment ex- 
tends to all other objects. Taxes on other objects are included under the 
heads of taxes not direct, duties, imposts and excises, and must be laid and 
collected by the rule of uniformity. The tax under consideration is a tax on 
bank circulation, and may very well be classed under the head of duties. 
Certainly it is not, in the sense of the Constitution, a direct tax. It may be 
said to come within the same category of taxation as the tax on incomes of 
insurance companies, which the court, at the last term, in the case of Soule 
v. Pacific Ins. Co., held not to be a direct tax." Italics have been inserted 
to direct particular attention to matter so shown. 

As to the other contentions of counsel for the bank, the Court 
held that they were without avail ; that the law was a proper exer- 
cise of the power of Congress over the national currency, and that 
State authority must give way to this power. This was the opinion 
of seven of the nine members of the Court. Two members of the 
Court dissented, but this dissent was based upon their belief that 
the Act of Congress was invalid because it encroached upon the re- 
served powers of the States under the 10th Amendment to the Con- 
stitution. This dissenting opinion does not anywhere assert or af- 
firm that the tax was a direct tax, and the two Justices dissenting 
must be assumed to concur in the majority view in this respect. 

Scholey v. Rew. 

On January 25, 1875, the Court decided the case of John B. 
Scholey v. Francis S. Rew, Collector of Internal Revenue. Scholey 
had become the beneficiary under the will of his wife of certain real 
estate of which his wife was possessed at the time of her death. The 
law prescribed a duty or tax where any person became entitled to 
any real estate or the income thereof by will ; and suit was brought 
' by Scholey to recover the tax paid by him on the ground that the 
law was unconstitutional and therefore void. 

The grounds of alleged unconstitutionality were that the tax 
was a direct tax and should have been laid in accordance with the 
census ; and it was argued that the decisions of the Court had nar- 
rowed down "direct taxes" to include only capitation taxes and 
taxes on land, and that the present tax was certainly a tax on land. 

The Court unanimously decided that the tax was not a tax upon 
the land and that it was rightfully levied under the law. In its 
opinion the Court said : 

"Whether direct taxes, in the sense of the Constitution, comprehended 
any other tax than a capitation tax and a tax on land is a question not abso- 
lutely decided, nor is it necessary to determine it in the present case, as it ts 
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expressly decided that the term does not include the tax on income, which)* 
cannot be distinguished in principle from a succession tax such as the one 
involved in the present controversy. Ins. Co. v. Soule, 7 Wall. 446, 19 L. ed. 99 ; 
Bk. v. Fenno, 8 Wall. 546, 19 L. ed. 487." 

The reference of the Court to these cases shows that, in the 
unanimous opinion of the members, the Court in the two cases last 
mentioned had decided that an income tax was not a direct tax. 
Italics were inserted in the quotation for emphasis. 

If any further action by the Supreme Court were necessary in 
order to fix irrevocably the meaning of the words "direct taxes" in 
our Constitution, it was taken on the 24th day of January, 1881, 
when the case of William M. Springer v. United States was decided. 

Springer v. United States. 

Mr. Springer was a lawyer of no mean ability. The tax was 
levied on his income, gains and profits. He conducted his own case 
and apparently exhausted all the authorities in his attempt to con- 
vince the Court that an income tax was a direct tax, and, not having 
been laid in accordance with the rule of apportionment, the law was 
unconstitutional and void. The law levied a tax on income derived 
from rent of lands, rent of buildings, farming operations, profits 
realized from sale of real estate, dividends on stocks, etc., interest 
on U. S. bonds or treasury notes, and from salaries of every kind. 
In support of his contentions Mr. Springer cited dictionaries, ency- 
clopaedias, magazine articles, historical works and political econo- 
mists, many of whom, if not most, were European. 

The Court in its opinion which was unanimous said, among 
other things : 

"There are ten assignments of error. (By this is meant there were ten 
matters in which the court below, whose judgment is being reviewed, was 
alleged to have made mistakes). The first one of these is thus expressed: 

" 'The tax which was levied on the plaintiff's income, gains and profits, 
as set forth in the record, and by pretended virtue of the Acts of Congress 
and parts of Acts therein mentioned, is a direct tax* 

"This presents the central and controlling question in the record." 

Further on the Court says : 

"The question, what is a direct tax, is one exclusively in American juris- 
prudence. The text writers of the country are in entire accord upon the 
subject." 

"We are not aware that any writer, since Hylton v. U. S., was decided, 
has expressed a view different from that of these authors." 

"Our conclusions are, that direct taxes, within the meaning of the Con- 
stitution, are only capitation taxes, as expressed in that instrument, and 
taxes on real estate ; and that the tax of which the plaintiff in error complains 
is within the category of an excise or duty." 

Pollock v. The Farmers Loan & Trust Co. 

It would seem from what has gone before that whatever opinion 
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might be entertained by European publicists or economists, the 
meaning of the terms "direct taxes" on April 8, 1895, had been 
long fixed in American jurisprudence by decisions of the Supreme 
Court of the United States, the uniform action of the legislative 
and executive departments of the government and the unanimity of 
opinion among authorities on American Jurisprudence. Any dis- 
cussion among Americans that did not recognize this as final was 
merely academic. Yet on the date mentioned, the court rendered an 
opinion that an income tax laid in the same manner as had been all 
previous income tax laws enacted by Congress was unconstitutional 
and therefore void. 

The case was that of Charles Pollock v. The* Farmers Loan & 
Trust Company, et al. There was not a full court at the first hear- 
ing at the conclusion of which Justices Harlan and White rendered 
opinions dissenting from the views of the majority of the Court. At 
the conclusion of the rehearing dissenting opinions were given by 
Justices Harlan, Jackson, Brown and White — four out of the nine. 

This was another case in which four of the Justices out of nine 
were unable to see that an Act of Congress was unconstitutional 
although it was so decided by the majority of the Court, and one of 
the guiding principles of the Court is held to be, that neither Act of 
Congress or of State Legislature shall be declared null and void un- 
less it is clearly so. In other words, this was another case in which 
four members of the Court failed to see what should have been per- 
fectly clear to them ! 

The opinion of the majority of the Court at the first hearing 
was given by Chief Justice Fuller, and its substance is contained in 
the following words from him : 

"We are of the opinion that the law in question, so far as it levies 
a tax on the -rents or income of real estate, is in violation of the Con- 
stitution, and is invalid." 

At the same time Justice Field, who concurred in the majority 
view, stated, among other things : 

"Here I close my opinion. I could not say less in view of ques- 
tions of such gravity that go down to the very foundation of the govern- 
ment. If the provisions of the Constitution can be set aside by an Act of 
Congress, where is the course of usurpation to end ? The present assault 
upon capital is but the beginning. It will be but the stepping-stone to 
others, larger and more sweeping, till our political contests will become 
a war of the poor against the rich; a war constantly growing in intensity 
and bitterness. 'If the court sanctions the power of discriminating tax- 
ation, and nullifies the uniformity mandate of the Constitution,' as said 
by one who has been all his life a student of our institutions, 'it will 
mark the hour when the sure decadence of our present government will 
commnce." 

The opinion of the majority of the Court at the rehearing was 
given by Chief Justice Fuller, and the effective conclusions thereof 
are in his words as follows : 

87 



"Our Conclusions may, therefore, be summed up as follows: 

"First We adhere to the opinion already announced that, taxes on real 
estate being indisputably direct taxes, taxes on the rents or income of real 
estate are equally direct taxes/' 

"Second. We are of the opinion that taxes on personal property, or on 
the income of personal property, are likewise direct taxes." 

"Third. The tax imposed by sections twenty-seven to thirty-seven, in- 
clusive, of the Act of 1894, so far as it falls on the income of real estate and 
of personal property, being a direct tax within the meaning of the Constitu- 
tion, and, therefore, unconstitutional and void because not apportioned ac- 
cording to representation, all those sections, constituting one entire scheme of 
taxation, are necessarily invalid." 

The dissenting opinions at the two hearings are, as is not in- 
frequently the case, so much the result of indignant protest, and 
are so replete with logical deductions and indisputable facts that it 
is difficult to make short selections for presentation here. A care- 
ful reading of these opinions is recommended to every public spir- 
ited citizen. 

A few excerpts from these opinions follow : 

From the dissenting opinion of Justice White at the fittt 
hearing : 

"My brief judicial experience has convinced me that the custom of filing 
long dissenting opinions is one 'more honored in the breach than in the ob- 
servance.' The only purpose which an elaborate dissent can accomplish, if 
any, is to weaken the effect of the opinion of the majority, and thus engender 
want of confidence in the conclusions of courts of last resort. This considera- 
tion would impell me to content myself with simply recording my dissent in 
the present case, were it not for the fact that I consider the result of the 
opinion just announced is to overthrow a long and consistent line of decisions, 
and to deny to the legislative department of the government the possession of 
a power conceded to it by universal concensus for one hundred years, and 
which has been recognized by repeated adjudications of this court." 

"In considering whether we are to regard an income tax as 'direct' or 
otherwise, it will, in my opinion, serve no useful purpose, at this late period 
of our political history, to seek to ascertain the meaning of the word direct 
in the Constitution by resorting to the theoretical opinions on taxation found 
in the writings of some economists prior to the adoption of the Constitution 
or since. ***** i say ^ w jh serve no useful purpose to ex- 
amine these writers, because whatever may have been the value of their 
opinions as to the economic sense of the word 'direct/ they cannot now afford 
any criterion for determining its meaning in the Constitution, inasmuch as 
an authoritative and conclusive construction has been given to that term, as 
there used by an interpretation adopted shortly after the formation of the 
Constitution by the legislative department of the government, and approved 
by the executive, by the adoption of that interpretation from that time to 
the present without question, and its exemplification and enforcement in 
many legislative enactments, and its acceptance by the authoritative text- 
writers on the Constitution; by the sanction of that interpretation, in a deci- 
sion of this court rendered shortly after the Constitution was adopted; and 
finally by the repeated reiteration and affirmance of that interpretation, so 
that it has become imbedded in our jurisprudence, and therefore may be con- 
sidered almost a part of the written Constitution itself." . 
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"Here then is the dilemma: if the framers understood the meaning of 
the word direct in the Constitution, the practical effect which they gave to it 
should remain undisturbed; if they were in doubt as to the meaning, the in- 
terpretation long since authoritatively affixed to it should be upheld." 

"* * * To say that any burden on land, even though indirect 
must be apportioned is not only to incorporate a new provision in the Con- 
stitution, but also to obliterate all the decisions to which I have referred, by 
construing them as holding that although the Constitution forbids only a 
direct tax on land without apportionment, it must be so interpreted as to 
bring an indirect tax on land within its inhibition." 

"My inability to agree with the court in the conclusions which it has just 
expressed causes me much regret. Great as is my respect for any view by 
it announced, I cannot resist the conviction that its opinion and decree in this 
case virtually annuls its previous decisions m regard to the powers of Con- 
gress on the subject of taxation, and is therefore fraught with danger to 
the court, to each and every citizen, and to the republic. The conservation 
and orderly development of our institutions rests on our acceptance of the 
results of the past, and their use as lights to guide our steps in the future. 
Teach the lesson that settled principles may be overthrown at any time, and 
confusion and turmoil must ultimately result. In the discharge of its func- 
tion of interpreting the Constitution, this court exercises an august power. 
It sits removed from the contentions of political parties and the animosities 
of factions. It seems to me that the accomplishment of its lofty mission 
can only be secured by the stability of its teachings and the sanctity which" 
surrounds them. If the permanency of its conclusions is to depend upon the 
personal opinions of those who, from time to time, may make up its member- 
ship, it will inevitably become a theatre of political strife, and its action will 
be without coherence or consistency." 

From the dissenting opinion of Justice Harlan at the rehearing : 

"If the above summary as to the practice of the government, and the 
course of decision in this court, fairly states what was the situation, legisla- 
tive and judicial, at the time the suits now before us were instituted, it ought 
not to be deemed necessary, in determining a question which this court has 
said was 'exclusively in American jurisprudence,' to ascertain what were the 
views and speculations of European writers and theorists in respect of the 
nature of taxation and the principles by which taxation should be controlled, 
nor as to what, on merely economic or scientific grounds, and under the sys- 
tems of government prevailing in Europe, should be deemed direct taxes, and 
what indirect taxes." ***** 

"But this view has not been accepted in the present cases, and the ques- 
tions involved in them have been examined just as if they had not been settled 
by the long practice of the government, as well as by judicial decisions cover- 
ing the entire period since 1796 and giving sanction to that practice." 

"Let us examine the grounds upon which the decision of the majority 
rests, and look at some of the consequences that may result from the princi- 
ples now announced. I have a deep, abiding conviction, which my sense of 
duty compels me to express, that it is not possible for this court to have 
rendered any judgment more to be regretted than the one just rendered." 

"* * And, in view of former adjudications, beginning with the 
Hylton case and ending with the Springer case, a decision now that a tax on 
income from real property can be laid and collected only by apportioning the 
same among the states, on the basis of numbers, may, not improperly, be re- 
garded as judicial revolution, that may sow the seeds of hate and distrust 
among the people of different sections of our common country." 

"In my judgment-^-to say nothing of the disregard of the former adjudi- 
cations of this court, and of the settled practice of the government — this deci- 
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sion may well excite the gravest apprehensions. It strikes at the very foun- 
dation of national authority, in that it denies to the general government a 
power which is, or may, become vital to the very existence and preservation 
of the Union in an emergency, such as that of war with a great commercial 
nation, during which the collection of all duties upon imports will cease or be 
materially diminished. It tends to re-establish that condition of helplessness 
in which Congress found itself during the period of the Articles of Confedera- 
tion, when it was without authority by laws operating directly upon indi- 
viduals, to lay and collect, through its own agents, taxes sufficient to pay the 
debts and defray the expenses of government, but was dependent, in all such 
matters, upon the good will of the states, and their promptness in meeting 
requisitions made upon them by Congress." 

"* * * If this new theory of the Constitution, as I believe it 
to be, if this new departure from the sane way marked out by the fathers 
and so long followed by this court, is justified by the fundamental law, the 
American people cannot too soon amend their Constitution." 

"It was said in argument that the passage of the statute imposing this 
income tax was an assault by the poor upon the rich, and by much eloquent 
speech this court has been urged to stand in the breach for the protection 
of the just rights of property against the advancing hosts of Socialism. With 
the policy of legislation of this character, the court has nothing to do. This 
is for the legislative branch of the government. It is for Congress to de- 
termine whether the necessities of the government are to be met, or the inter- 
ests of the people subserved by the taxation of incomes. With that determina- 
tion, so far as it rests upon grounds of expediency or public policy, the 
courts can have no rightful concern. The safety and permanency of our 
institutions demand that each department of government shall keep within 
its legitimate sphere as defined by the supreme law of the land. We deal here 
only with questions of law." 

"I may say, in answer to the appeals made to the court, to vindicate the 
constitutional rights of citizens owning large properties and having large 
incomes, that the real friends of property are not those who would exempt 
the wealth of the country from bearing its fair share of the burdens of taxa- 
tion, but rather those who seek to have every one, without reference to his 
locality, contribute from his substance, upon terms of equality with all others, 
to the support of the government. There is nothing in the nature of an in- 
come tax per se that justifies judicial opposition to it upon the ground that 
it illegally discriminates against the rich or imposes undue burdens upon that 
class. There is no tax which, in its essence, is more just and equitable than 
income tax, if the statute imposing it allows only such exemptions as are de- 
manded by public considerations and are consistent with the recognized prin- 
ciples of the equality of all persons before the law, and, while providing for 
its collection in ways that do not unnecessarily irritate and annoy the tax- 
payer, reaches the earnings of the entire property of the country, except 
governmental property and agencies, and compels those, whether individuals 
or corporations, who receive such earnings, to contribute therefrom a rea- 
sonable amount for the support of the common government of all." 

"Such a result is one to be deeply deplored. It cannot be regarded 
otherwise than as a disaster to the country. The decree now passed dislo- 
cates — principally, for reasons of* an economic nature — a sovereign power 
expressly granted to the general government and long recognized and fully 
established by judicial decisions and legislative action. It so interprets con- 
stitutional provisions, originally designed to protect slave property against 
oppressive taxation, as to give privileges and immunities never contemplated 
by the founders of the government." 

"I cannot assent to an interpretation of the Constitution that impairs 
and cripples the just powers of the national government in the essential mat- 
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ter of taxation, and at the same time discriminates against the greater part 
of the people of our country." 

"The practical effect of the decision to-day is to give to certain kinds of 
property a position of favoritism and advantage inconsistent with the funda- 
mental principles of our social organization, and to invest them with power 
and influence that may be perilous to that portion of the American people 
upon whom rests the larger part of the burdens of the government, and who 
ought not to be subjected to the domination of aggregated wealth any more 
than the property of the country should be at the mercy of the lawless." 

From the dissenting opinion of Justice Brown at the rehearing : 

"It is difficult to overestimate the importance of these cases. I certainly 
cannot overstate the regret I feel at the disposition made of them by the court. 
It is never a light thing to set aside the deliberate will of the legislature, and 
in my opinion it should never be done, except upon the clearest proof of its 
conflict with the fundamental law. Respect for the Constitution will not be 
inspired by a narrow and technical construction which shall limit or impair 
the necessary powers of Congress. Did the reversal of these cases involve 
merely the striking down of the inequitable features of this law, or even the 
whole law, for its want of uniformity, the consequences would be less serious; 
but as it implies a declaration that every income tax must be laid according 
to the rule of apportionment, the decision involves nothing less than a sur- 
render of the taxing power to the moneyed class. By resussitating an argu- 
ment that was exploded in the Hylton case, and has laid practically dormant 
for a hundred years, it is made to do duty in nullifying, not this law alone, 
but every similar law that is not based upon an impossible theory of appor- 
tionment. Even the spectre of socialism is conjured up to frighten Congress 
from laying taxes upon the people in proportion to their ability to pay them. 
It is certainly a strange commentary upon the Constitution of the United 
States and upon the democratic government that Congress has no power to 
lay a tax which is one of the main sources of revenue of nearly every civil- 
ized state. It is a confession of feebleness in which I find myself wholly 
unable to join." 

"While I have no doubt that Congress will find some means of surmount- 
ing the present crisis, my fear is that in some moment of national peril this 
decision will rise up to frustrate its will and paralyze its arm. I hope it may 
not prove the first step toward the submergence of the liberties of people in 
a sordid despotism of wealth." 

"As I cannot escape the conviction that the decision in this case is 
fraught with immeasurable danger to the future of the country, and that it 
approaches the proportion of a national calamity, I feel it my duty to enter my 
protest against it." 

From the dissenting opinion of Justice Jackson at the re- 
hearing: 

"I am unable to yield my assent to the judgment of the court in these 
cases. My strength has not been equal to the task of preparing a formal 
dissenting opinion since the decision was agreed upon. I concur fully in the 
dissent expressed by Afr. Justice White on the former hearing and by the 
justices who will dissent now, and will only add a brief outline of my views 
upon the main questions presented and decided." 

From the dissenting opinion of Justice White at the rehearing: 

"6th. Attention was previously called to the fact that practically all 
the theoretical and philosophical writers on the Constitution, since the Car- 
riage Tax Act was passed and the Hylton case was decided, have declared that 
the word 'direct 9 in the Constitution applies only to taxes on land and capitation 
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taxes. The list of writers, formerly referred to, with the addition of a few 
others not then mentioned, includes Kent, Story, Cooley, Miller, Bancroft, 
the historian of the Constitution, Pomeroy, Hare, Burroughs, Ordroneaux, 
Black, Farrar, Flanders, Bateman, Patterson and Von Hoist. How is this 
overwhelming consensus of publicists, of law writers, and historians answered ? 
By saying that their opinions ought not to be regarded, because they were 
misled by the dicta in the Hylton case into teaching an erroneous doctrine. 
How, if the Hylton case did not decide this question of direct taxation, it 
could have msiled all these writers — among them some of the noblest and 
brightest intellects which have adorned our national life — is not ex- 
plained." * * * 

7th. If, as is admitted, all these authors have interpreted the Hylton 
case as confining direct taxes to land and capitation taxes, I submit that their 
unanimity, instead of affording foundation for the argument that they were 
misled by that case, furnishes a much better and safer guide as to what its 
decision necessarily implied than does the contention now made, unless we 
are to hold that all these great minds were so feeble as to be led into con- 
cluding that the case decided what it did not decide, and unless we are to say 
that the true light in regard to the meaning of this word 'direct' has come 
to no writer or thinker from that until now." 

"17th. * * To destroy the fixed interpretation of the Constitution, 
by which the rule of apportionment according to population, is confined to di- 
rect taxes on real estate so as to make that rule include indirect taxes on real 
estate and taxes, whether direct or indirect, on invested personal property, 
stocks, bonds, etc., reads into the Constitution the most flagrantly unjust, 
unequal, and wrongful system of taxation known to any civilized government. 
This strikes me as too clear for argument. * * * And the griev- 
ous results sure to follow from any attempt to adopt such a system are so 
obvious that my mind cannot fail to see that if a tax on invested personal 
property were imposed by the rule of population, and there were no other 
means of preventing its enforcement, the red spectre of revolution would 
shake our institutions to their foundation." 

"21st. It is, I submit, greatly to be deplored that, after more than one 
hundred years of our national existence, after the government has withstood 
the strain of foreign wars and the dread ordeal of civil strife, and its people 
have become united and powerful, this court should consider itself compelled 
to go back to a long repudiated and rejected theory of the Constitution by 
which the government is deprived of an inherent attribute of its being, a 
necessary power of taxation." 



CHAPTER XV. 
War Amendments And Police Power. 

Article IV of the Constitution contains, among other things, 
the following provision : 

"Section II. 1. The citizens of each State shall be enti- 
tled to all privileges and immunities of citizens in the sev- 
eral States/' 

Under this provision of the Constitution the Court held in a 
number of cases (5 Cranch, 57; 5 Cranch, 61; 14 Peters, 60; 14 
Peters; 393) that a corporation aggregate was not a citizen; but 
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that, for purposes of jurisdiction in suits in the Federal Courts, the 
Court would look beyond the corporate charter to the individuals 
composing it, and if they were citizens of different State from the 
adversary-party, jurisdiction would be entertained, but all of the 
corporators would have to be citizens of a different State from the 
adversary. 

In 1844, however, in the case of Louisville, etc., R. Co. v. Let- 
son, 2 How. 497, the Court, and it has conformed to this since, held 
that for purposes of jurisdiction in the Federal Courts the corpor- 
ation is conclusively presumed to be a citizen of the State in which 
incorporated. 

It should be remembered in this connection that the Federal 
Courts have jurisdiction, among others, in suits between citizens 
of different States. It has, however, been uniformly held by the 
Court that, except for the purpose of giving it jurisdiction in suits 
by or against corporations, corporations were not citizens within the 
meaning of Article IV, Section II, Clause 1, above quoted. Norfolk 
& W. R. Co. v. Pennsylvania, 136 U. S., 114, 34 L. ed., 394. 

The War Amendment Article XIV, in Section 1, provides : 

"All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States ; nor shall any State 
deprive any person of life, liberty, or property, without due pro- 
cess of law, nor deny to any person within its jurisdiction the 
equal protection of the laws." 

Since the Amendment above mentioned has been accepted as a 
part of the Constitution, the Court has repeatedly decided that cor- 
porations are citizens within the protection of its provision^. 

If corporations were not citizens within the provisions of the 
Constitution before the adoption of the War Amendments, it is dif- 
ficult to understand how they became such upon adoption of the 
War Amendments, which were framed solely, as all know, for the 
purpose of making secure to the Negro his rights under his new 
condition, commonly designated civil rights. 

The small remnant of State Legislation that remained to the 
States secure from court-interference, because it could not be cov- 
ered by the contract clause, was entirely swept away by the Court's 
construction of the War Amendments in violation of the purpose for 
which they were enacted. Under these Amendments the Court has 
assumed jurisdiction of all State legislation that involves classifica- 
tion of the persons or objects affected, which in itself is sufficient 
to give it supervision of all important legislation. In any law that 
involves classification, it is competent for any person affected by 
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the classification, either personally or through his property or prop- 
erty rights, to complain that the classification involves his privi- 
leges or immunities, or involves the due process of law, or the equal 
protection of the laws. This, in accordance with the Court, raises 
a Federal question. No law can be enacted, unless it applies to 
every person and all property in the same way, but that it can be ar- 
gued that it violates one of the provisions of the ffth Amendment 

Police Power. 

The Court seems to concede that the States still have undis- 
turbed and unlimited control of a vast mass of legislation under 
what is commonly known as the "Police Power/' 

No final all inclusive definition of "Police Power" can be had. 
Yet the Court has, at times, attempted a sort of definition in ex- 
planation of its view of the cases then before it. Two of these that 
show quite clearly the Court's stand, the scope of its action and its 
effects upon State legislation follow : 

"The police power embraces every law which concerns the 
welfare of the whole or any part of the people of the State, 
whether it relates to their rights or duties, whether it respects 
them as men or citizens of the State, whether in their public or 
private relations, whether it relates to the rights of persons or 
property of the whole people of the state or of any individual 
within it, and operates upon the persons and things within it." 
N. Y. v. Miln, 11 Pet., 102 ; 9 L. ed., 648. 

"Whatever is contrary to public policy or inimical to the 
public interests is subject to the police power of the state and 
within legislative control, in the exercise of which the legisla- 
ture is vested with a large discretion beyond the reach of judi- 
cial inquiry, if it is exercised bona fide for the protection of the 
public/' L. & N. R. Co. v. Kentucky, 161 U. S., 677 ; 40 L. ed., 
849. 

Elementary democratic government requires that whatever re- 
lates to public interest or public policy shall be the subject of in- 
quiry and action by the legislative branch of the government, and 
that the action of the judiciary be limited to applying this policy as 
expressed in legislative enactments. The Court declares this to be 
a fact in the very act of investigating the legislative enactment, 
seemingly unconscious of the fact that, while they declare the legis- 
lature is paramount in such matters, they are themselves determin- 
ing what the public interest or the public policy may be. 

The term "Police Power" seems to have been invented for 
American Jurisprudence, certainly in no other jurisdiction does it 
convey what it has come to mean with us. It was used at first in 
explanation of those powers necessarily residing in all governments 
and reserved to the States, in the exercise of which for the public 
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good there may have arisen a conflict, real or apparent, with some 
provision of the Constitution. The explanation was that the law 
was enacted in the exercise of the Police Power. 

Since the adoption of the War Amendments, Police Power has 
come to mean that scant legislative authority conceded to the States, 
after judicial investigation, as not contravening any provisions of 
the Constitution, and as being reasonably necessary for the preserv- 
ation of law and order, health and morals. 

The inevitable conclusion is that all legislation, National and 
State, is subject to the Judicial Veto. 



CHAPTER XVI. 

Conclusions. " 

In what has gone before an effort has been made to show, with- 
out laboring too much with long drawn out attempts at demonstra- 
tion, that, in our present stage of progress, practical democracy can 
exist only among people of the same blood who enjoy a common stan- 
dard of civilization and education, and who are actuated by common 
motives in the building up and maintenance of the body politic and 
its social institutions. If this be conceded as established, then the 
exclusion of the foreign born and the Negro from participation in 
the elective franchise is but an elemental plainly required precau- 
tion. Such exclusion by constitutional amendment should look 
principally to the future, and in concession to existing rights the 
Amendment should not operate to take the franchise from any citi- 
zen who is in actual enjoyment thereof. 

An attempt has also been made to show that in all matters of 
legislation, both State and National, the Court may and does when 
it deems proper employ its veto-power to nullify laws ; that this, in 
effect, makes the Court an extra-constitutional branch of the legis- 
lative department of the government ; that, owing to the fact that 
the Court cannot create but can only destroy laws by declaring them 
null and void, the Congress is rendered powerless to act effectively 
in the public interest, and the State Legislatures are reduced in im- 
portance and dignity to that of Town Councils. If but a small part 
of this be conceded to be true, it is surely time to take measures to 
restrict the Federal Judiciary to what is conceived to be its rightful 
sphere of action. 

The veto of the Executive may be overcome by a two-thirds 
vote in both Houses of Congress ; the veto of the Supreme Court can 
be overcome only by constitutional amendment in the slow and 
cumbersome manner now prescribed. 
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Matters relating to human conduct cannot be demonstrated 
with mathematical precision because of the numerous inconsisten- 
cies that are ever cropping up and proclaiming themselves excep- 
tions to any general rule that may be stated. Yet, the reports 
themselves of the Court contain ample matter for demonstration of 
the conclusions arrived at in regard to the effect of its attitude on 
the body politic. To sift out all this matter and arrange it in logi- 
cal sequence would be an almost endless task, the accomplishment of 
which would be a work that appealed to but a few — a thankless task 
in the end. 

If the interest of the general public cannot be reached by 
pointing out a few typical cases with the logical consequences of 
the Court's action in each, then the case is hopeless of accomplish- 
ment. 

The Amendments suggested as meeting the needs outlined 
above are to be found at the end of this chapter. 

In view of what has gone before, comment on the first pro- 
posed Amendment to any extent appears unnecessary; for Article 
XIV is merely changed to conform to the proposed suffrage re- 
quirements (amendatory of Article XV) with the exception of 
the omission of parts of clause 2 and all of clause 3 of the original 
Article. The parts omitted perform no useful office at this time, 
and should have no place in the Amended Article. 

The second proposed Amendment does not change any existing 
provision of the Constitution, but does define and limit the judicial 
power of the courts of the United States. In so doing it very much 
restricts the power of the courts as construed by themselves. 

What is proposed as clause 4 to Section 2 of Article III forbids 
the judicial power to concern itself with the powers of the Congress 
under the Constitution. 

If clause 4 is adopted then some provision, such as clause 5, is 
essential in order to avoid confusion. 

The judicial power under the proposed Amendments would be 
restricted to the interpretation and application of laws made by the 
Congress and treaties made under the authority of the United 
States; to cases affecting ambassadors, public ministers and con- 
suls; to all cases of admiralty and maritime jurisdiction; to con- 
troversies to which the United States shall be a party; to contro- 
versies between two or more States ; between a State and citizens of 
another State ; between citizens of different States ; between citizens 
of the same State claiming lands under grants of different States ; 
and between a State, or the citizens thereof, and foreign States, 
citizens, or subjects. 

The inhibitions and restrictions placed upon the States by the 
Constitution are legitimate subjects for uniform legislation by the 
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Congress ; and through enactment by the Congress these subjects, 
where required by public interest, might be brought within the ju- 
risdiction of the Court. 

No form of government can be conceived in which the checks 
against abuse of power can be so devised as to escape altogether 
such abuse. This is impossible of accomplishment. Whatever the 
scheme adopted, faith in the judgment, honesty of purpose, and pa- 
triotism of the instrumentalities of government must be lodged 
somewhere. Such being the case, this trust should repose in that 
body which is directly responsible to the people, in order that abuse 
of power may be quickly and effectively remedied by those upon 
whom it operates. This means that the Congress must be the judge 
of its own powers under the Constitution* and that the only effective 
check upon abuse of power by them, aside from their sense of duty, 
their patriotism, and the binding oath they take to support the 
Constitution, is their responsibility to their constituents. It is 
true that during times of passion the Congress may be driven to 
extreme acts that in orderly times would find no support among 
them, but the same passion would be operative, one way or another, 
upon the Executive and the Judiciary Departments as well. Con- 
gressional abuse can and will be amended in the end ; for the col- 
lective judgment of an intelligent electorate will never consciously 
and deliberately sanction a wrong. 

The three departments of our government, the Legislative, the 
Executive, and the Judicial, are not absolutely equal and independ- 
ent. Because of judicial supervision over Acts of Congress, the 
Congress has become a subordinate and inferior branch of the gov- 
ernment. The Judiciary is the master. Nor can an absolute 
equality exist between the three departments, if by equality is 
meant that of dignity, power, and influence; for, if each be con- 
fined to its legitimate duties in the common acceptation of what 
these are, the legislative duties are of vastly more consequence to 
the body politic than are the others. 

The choice is between a feeble government in which the Judi- 
ciary is the dominant force, and a virile government in which the 
preponderance of power lies in the Congress. A Congress elected 
by an intelligent white American electorate, and responsible for its 
own acts, will be a safer repository for our liberties than a Court 
responsible alone to God or their own consciences. 
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TWO PROPOSED AMENDMENTS TO THE CONSTITUTION. 

ARTICLE 



^ ^ St n ke 2?$™"** *? d J of Articte XI V of the Amendments 
to the Constitution and substitute for clause 2 the following: 

* Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number 
of persons in each State, excluding Indians not taxed. 

Renumber clauses No. 4 and No. 5, No. 3 and No. 4 respect- 



Strike out clause 1 of Article XV of the Amendments to the 
Constitution and insert in lieu thereof the following: 

1. The right of citizens of the United States to vote shall 
hereafter be restricted to Native Born White Citizens and such 
Indians as have given up their tribal relations and been received 
into the body of citizens, who, without regard to sex, possess the 
qualifications prescribed in the respective States; Provided, that 
neither race nor alien birth shall, under the provisions hereof, oper- 
ate to deprive any citizen of the elective franchise who is in the 
actual enjoyment thereof at the time of the adoption of this Amend- 
ment. 

ARTICLE 



Add as clause 4 to Section 2 of Article III of the Constitution 
the following : 

4. Nothing herein contained, or elsewhere in this Constitu- 
tion, shall be construed as conferring upon the judicial power any 
authority whatever to determine what powers are granted to the 
Congress, or to declare any Act of Congress, or part thereof, null 
and void, the Congress under its solemn obligation to support this 
Constitution being the sole judge of its powers thereunder. 

Add as clause 5 to Section 2 of Article III of the Constitution 
the following : 

5. The judicial power granted in all cases in law and equity 
arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority, shall 
be construed to confer judicial power, so far as relates to legisla- 
tion by the respective States, only in cases where there is a conflict 
between the laws of a State and an Act of the Congress or treaty 
made by the United States. 
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